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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s case cal l s upon t he 

cour t  t o i nt er pr et  once agai n t he Wi sconsi n Publ i c Recor ds Law. 1  

The dut i es of  gover nment  aut hor i t i es under  t he Publ i c Recor ds 

Law ar e of  subst ant i al  and cont i nui ng i nt er est .    

                                                 
1 For  pur poses of  t hi s opi ni on,  we r ef er  t o Wi s.  St at .  

§§ 19. 31- . 39 ( 2009- 10)  as t he Publ i c Recor ds Law,  al t hough t hese 
pr ovi s i ons ar e somet i mes r ef er r ed t o as t he " Open Recor ds Law. "   
Ret ent i on and pr eser vat i on of  document s,  addr essed at  Wi s.  St at .  
§§ 16. 61- . 62,  and al so somet i mes r ef er r ed t o as t he " Publ i c 
Recor ds Law, "  i s not  i nvol ved i n t he i nst ant  case.    

Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009- 10 
ver si on unl ess ot her wi se i ndi cat ed.  
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¶2 We ar e r evi ewi ng a publ i shed dec i s i on of  t he cour t  of  

appeal s t hat  r ever sed a j udgment  of  t he Ci r cui t  Cour t  f or  Juneau 

Count y,  Char l es A.  Pol l ex,  Judge. 2  The ci r cui t  cour t  di smi ssed 

t he compl ai nt  of  t he Juneau Count y St ar - Ti mes and Geor ge Al t hof f  

( col l ect i vel y,  t he St ar - Ti mes)  seeki ng r el i ef  pur suant  t o t he 

Publ i c Recor ds Law agai nst  Juneau Count y and Kat hl een Kobyl ski  

( col l ect i vel y,  t he Count y) . 3  The cour t  of  appeal s r ever sed t he 

j udgment  of  t he c i r cui t  cour t .   We af f i r m t he deci s i on of  t he 

cour t  of  appeal s.    

¶3 The genesi s of  t he pr esent  case i s l i t i gat i on agai nst  

t he Count y r el at i ng t o an empl oyee of  t he Juneau Count y 

Sher i f f ' s  Depar t ment .   The Count y ' s def ense was conduct ed by t he 

Cr i vel l o Car l son l aw f i r m ( t he l aw f i r m) ,  whi ch was r et ai ned t o 

r epr esent  t he Count y by t he Count y ' s i nsur ance company,  

Wi sconsi n Count y Mut ual  I nsur ance Cor por at i on ( t he i nsur ance 

company) .    

¶4 The Count y and t he i nsur ance company ar e par t i es t o a 

cont r act ,  namel y t he Publ i c Ent i t y Li abi l i t y  Pol i cy ( t he 

l i abi l i t y  i nsur ance pol i cy) ,  whi ch t he Count y pr ocur ed f r om t he 

i nsur ance company.   The l i abi l i t y  i nsur ance pol i cy pr ovi des t hat  

t he i nsur ance company shal l  def end t he Count y f or  cover ed 

occur r ences;  shal l  pay sums t hat  t he Count y becomes l egal l y 

obl i gat ed t o pay as damages as a r esul t  of  a cover ed occur r ence;  

                                                 
2 Juneau Count y St ar - Ti mes v.  Juneau Count y,  2011 WI  App 

150,  337 Wi s.  2d 710,  807 N. W. 2d 655.  

3 Geor ge Al t hof f  i s  t he publ i sher  of  t he Juneau Count y St ar -
Ti mes.   Kat hl een Kobyl ski  i s  t he Juneau Count y Cl er k.   
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and shal l  al so pay at t or ney f ees and r el at ed cost s i n def endi ng 

agai nst  a c l ai m. 4  The l i abi l i t y i nsur ance pol i cy al so pr ovi des 

t hat  t he Count y shal l  cooper at e wi t h t he i nsur ance company ( and 

t her ef or e wi t h counsel  r et ai ned by t he i nsur ance company)  i n 

pr epar i ng t he Count y ' s def ense.      

¶5 Pur suant  t o t he l i abi l i t y  i nsur ance pol i cy,  t he 

i nsur ance company r et ai ned t he l aw f i r m t o r epr esent  t he Count y.   

The Count y accept ed t he l aw f i r m' s r epr esent at i on pur suant  t o 

t he l i abi l i t y  i nsur ance pol i cy and wor ked wi t h t he l aw f i r m i n 

pr epar i ng t he Count y ' s def ense.   Thus,  an at t or ney- cl i ent  

r el at i onshi p was cr eat ed bet ween t he l aw f i r m and t he Count y 

                                                 
4 The l i abi l i t y  i nsur ance pol i cy pr ovi des,  i n r el evant  par t :  

We [ Count y Mut ual ]  have t he r i ght  and dut y t o def end 
any sui t  agai nst  t he i nsur ed seeki ng monet ar y damages 
on account  of  bodi l y i nj ur y,  per sonal  i nj ur y,  pr oper t y 
damage or  er r or s and omi ssi ons  or  any combi nat i on 
t her eof ,  but :  

1.  The amount  we wi l l  pay f or  damages i s l i mi t ed as 
descr i bed i n Sect i on I V – Li mi t s of  I nsur ance;  

2.  We may,  at  our  di scr et i on,  i nvest i gat e any 
occur r ence and set t l e any cl ai m or  sui t  t hat  may 
r esul t  even i f  t he set t l ement  amount  i s excl usi vel y 
wi t hi n t he i nsur ed' s deduct i bl e,  and 

3.  Our  r i ght  and dut y t o def end end when we have used 
up t he Li mi t  of  I nsur ance i n t he payment  of  j udgment s 
or  set t l ement s under  Cover ages A,  B or  C.   Thi s 
appl i es t o bot h c l ai ms and sui t s  pendi ng at  t hat  t i me 
and t hose f i l ed t her eaf t er .  

Def ense cost s ar e payabl e i n addi t i on t o t he pol i cy 
l i mi t  af t er  any appl i cabl e deduct i bl e has been 
exhaust ed.  

( Emphasi s i n or i gi nal . )  
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pur suant  t o t he l i abi l i t y  i nsur ance pol i cy.   Repr esent at i ves of  

t he Count y,  i ncl udi ng cor por at i on counsel ,  consul t ed di r ect l y 

wi t h t he l aw f i r m wi t h r egar d t o t he l i t i gat i on.    

¶6 The l aw f i r m pr epar ed and sent  t o t he i nsur ance 

company i nvoi ces ( i t emi zed bi l l s)  f or  i t s  l egal  ser vi ces 

r ender ed pur suant  t o t he l i abi l i t y  i nsur ance pol i cy i n t he 

def ense of  t he Count y.   Rel y i ng on t he Publ i c Recor ds Law,  t he 

St ar - Ti mes sought  access t o t hese i nvoi ces.  

¶7 The par t i es di sput e whet her  t he i nvoi ces gener at ed by 

t he l aw f i r m f al l  wi t hi n Wi s.  St at .  § 19. 36( 3)  of  t he Publ i c 

Recor ds Law,  t he " cont r act or s '  r ecor ds"  pr ovi s i on.   Sect i on 

19. 36( 3)  r equi r es an aut hor i t y ( as def i ned i n t he Publ i c Recor ds 

Law)  t o " make avai l abl e f or  i nspect i on and copyi ng .  .  .  any 

r ecor d pr oduced or  col l ect ed under  a cont r act  ent er ed i nt o by 

t he aut hor i t y .  .  .  t o t he same ext ent  as i f  t he r ecor d wer e 

mai nt ai ned by t he aut hor i t y. " 5  

¶8 The ci r cui t  cour t  concl uded t hat  Wi s.  St at .  § 19. 36( 3)  

does not  appl y t o t he i nvoi ces because t he Count y had not  

cont r act ed wi t h t he i nsur ance company " f or  pur poses of  

                                                 
5 Wi sconsi n St at .  § 19. 36( 3)  r eads i n f ul l  as f ol l ows:  

Cont r act or s '  r ecor ds.   Subj ect  t o sub.  ( 12) ,  each 
aut hor i t y shal l  make avai l abl e f or  i nspect i on and 
copyi ng under  s.  19. 35( 1)  any r ecor d pr oduced or  
col l ect ed under  a cont r act  ent er ed i nt o by t he 
aut hor i t y wi t h a per son ot her  t han an aut hor i t y t o t he 
same ext ent  as i f  t he r ecor d wer e mai nt ai ned by t he 
aut hor i t y.   Thi s subsect i on does not  appl y t o t he 
i nspect i on or  copyi ng of  a r ecor d under  s.  
19. 35( 1) ( am) .  
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col l ect i ng and mai nt ai ni ng t he i nf or mat i on"  t hat  t he St ar - Ti mes 

was seeki ng.   Accor di ng t o t he c i r cui t  cour t ,  t he i nvoi ces wer e 

pr oduced by t he l aw f i r m f or  t he i nsur ance company under  t he 

i nsur ance company' s agr eement  wi t h t he l aw f i r m,  not  under  t he 

i nsur ance company' s l i abi l i t y  i nsur ance pol i cy wi t h t he Count y.   

The ci r cui t  cour t  f ur t her  concl uded t hat  even i f  § 19. 36( 3)  

appl i ed,  t he i nvoi ces wer e pr oper l y r edact ed t o pr ot ect  t he 

at t or ney- cl i ent  pr i v i l ege. 6   

¶9 The cour t  of  appeal s r ever sed t he j udgment  of  t he 

c i r cui t  cour t  and r emanded t he mat t er  t o t he c i r cui t  cour t ,  

or der i ng t he Count y t o make avai l abl e unr edact ed copi es of  t he 

i nvoi ces t o t he St ar - Ti mes.   The cour t  of  appeal s concl uded:   

( 1)  Wi s.  St at .  § 19. 36( 3)  appl i es t o t he i nvoi ces as r ecor ds 

col l ect ed by t he i nsur ance company under  i t s l i abi l i t y  i nsur ance 

                                                 
6 The ci r cui t  cour t  r easoned:  

1.  The l egal  i nvoi ces ar e not  r ecor ds under  Wi s.  St at .  
§ 19. 32( 2)  because t hey wer e nei t her  cr eat ed by nor  kept  
by t he Count y.   

2.  The l egal  i nvoi ces ar e not  cont r act or s '  r ecor ds under  
Wi s.  St at .  § 19. 36( 3)  because t he i nvoi ces wer e gener at ed 
under  an appar ent  agr eement  or  cont r act  bet ween t he 
Count y ' s i nsur er  and t he Cr i vel l o Car l son l aw f i r m,  t o 
whi ch t he Count y was not  a par t y.   

3.  The Count y di d not  wai ve i t s  r i ght  t o ar gue t hat  t he 
l egal  i nvoi ces wer e not  r ecor ds or  cont r act or s '  r ecor ds by 
f ai l i ng t o asser t  t hat  i n i t s  i ni t i al  r esponse t o t he 
St ar - Ti mes r equest .   

4.  Even i f  t he i nvoi ces wer e subj ect  t o a Publ i c Recor ds 
r equest ,  t he i nvoi ces do cont ai n det ai l ed descr i pt i ons of  
t he nat ur e of  t he l egal  ser vi ces r ender ed t o Juneau Count y 
and ar e pr ot ect ed by at t or ney- cl i ent  pr i v i l ege.  
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pol i cy wi t h t he Count y;  and ( 2)  t he Count y f ai l ed t o poi nt  t o 

evi dence suf f i c i ent  t o sur vi ve summar y j udgment  on t he quest i on 

whet her  i t s r edact i ons qual i f y as pr i v i l eged at t or ney- cl i ent  

i nf or mat i on. 7 

¶10 We af f i r m t he deci s i on of  t he cour t  of  appeal s.   We 

use somewhat  di f f er ent  r easoni ng,  however .   We t oo concl ude t hat  

t he i nvoi ces ar e cont r act or s '  r ecor ds under  Wi s.  St at .  

§ 19. 36( 3) . 8  Our  deci s i on i s based on t he t r i par t i t e 

r el at i onshi p of  t he Count y,  t he i nsur ance company and t he l aw 

f i r m,  al l  ar i s i ng f r om t he l i abi l i t y  i nsur ance pol i cy.     

¶11 The t r i par t i t e r el at i onshi p ar i s i ng f r om t he l i abi l i t y  

i nsur ance pol i cy i s as f ol l ows:  

( 1)  The l i abi l i t y  i nsur ance pol i cy i s t he basi s of  a 

cont r act ual  r el at i onshi p bet ween t he Count y and t he 

i nsur ance company:   The i nsur ance company agr ees i n t he 

l i abi l i t y  i nsur ance pol i cy t o pay damages t he Count y owes 

and t o pay at t or ney f ees i ncur r ed f or  t he Count y ' s def ense.    

( 2)  The l i abi l i t y  i nsur ance pol i cy i s t he basi s of  a 

cont r act ual  r el at i onshi p bet ween t he i nsur ance company and 

t he l aw f i r m:   The i nsur ance company r et ai ns t he l aw f i r m,  

pur suant  t o t he l i abi l i t y  i nsur ance pol i cy,  t o r epr esent  

t he Count y and agr ees t o pay t he at t or ney f ees.   The l aw 

                                                 
7 St ar - Ti mes,  337 Wi s.  2d 710,  ¶2.  

8 I n l i ght  of  our  hol di ng,  we need not  and do not  addr ess 
whet her  t he i nvoi ces shoul d be vi ewed as r ecor ds under  Wi s.  
St at .  § 19. 32( 2)  and whet her  t he Count y has wai ved i t s ar gument  
t hat  t he i nvoi ces ar e not  r ecor ds.  
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f i r m t hat  accept s t he assi gnment  under t akes t he Count y ' s 

r epr esent at i on i n accor dance wi t h t he l i abi l i t y  i nsur ance 

pol i cy.  

( 3)  The l i abi l i t y  i nsur ance pol i cy i s t he basi s of  a 

cont r act ual  r el at i onshi p bet ween t he l aw f i r m and t he 

Count y:   Pur suant  t o t he l i abi l i t y  i nsur ance pol i cy,  t he 

l aw f i r m r et ai ned by t he i nsur ance company ent er s i nt o a 

cont r act ual  at t or ney- cl i ent  ( agency)  r el at i onshi p wi t h t he 

Count y.  

¶12 The l i abi l i t y  i nsur ance pol i cy t hus i s t he basi s f or  

cont r act ual  r el at i onshi ps bet ween t he Count y and t he i nsur ance 

company,  as wel l  as bet ween t he i nsur ance company and t he l aw 

f i r m,  and t he l aw f i r m and t he Count y.     

¶13 The i nvoi ces——t he bi l l i ngs f or  t he l aw f i r m' s l egal  

wor k per f or med as t he Count y ' s def ense counsel  and t he i nsur ance 

company' s r et ai ned counsel ——wer e pr oduced or  col l ect ed i n t he 

cour se of  t he l aw f i r m' s r epr esent at i on of  t he Count y and t he 

i nsur ance company under  t he l i abi l i t y  i nsur ance pol i cy bet ween 

t he Count y and t he i nsur ance company.   Because t he l i abi l i t y  

i nsur ance pol i cy i s t he basi s f or  t he t r i par t i t e r el at i onshi p 

bet ween t he Count y,  t he i nsur ance company,  and t he l aw f i r m,  and 

i s t he basi s f or  an at t or ney- cl i ent  r el at i onshi p bet ween t he l aw 

f i r m and t he Count y,  we concl ude t hat  t he i nvoi ces wer e pr oduced 

or  col l ect ed dur i ng t he cour se of  t he l aw f i r m' s  r epr esent at i on 

of  t he Count y and t he i nsur ance company pur suant  t o t he 

l i abi l i t y  i nsur ance pol i cy;  t he l i abi l i t y  i nsur ance pol i cy i s a 

cont r act  ent er ed i nt o by t he Count y and t he i nsur ance company.   
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Thus,  t he r equi r ement s of  Wi s.  St at .  § 19. 36( 3)  have been met  

and § 19. 36( 3)  gover ns t he accessi bi l i t y  of  t he i nvoi ces.   

¶14 We do not  addr ess t he quest i on whet her  t he c i r cui t  

cour t ' s  appr oved r edact i ons of  t he i nvoi ces wer e pr oper .   Thi s 

i ssue i s not  bef or e t he cour t .   The Count y di d not  seek r evi ew 

of  t he i ssue of  r edact i on,  expl ai ni ng i n i t s pet i t i on f or  r evi ew 

t hat  i t  sought  r evi ew onl y of  t he i ssue whet her  t he i nvoi ces ar e 

subj ect  t o t he Publ i c Recor ds Law. 9  The Or der  of  t hi s cour t  

accept i ng r evi ew i n t he i nst ant  case pr ovi ded t hat  t he Count y 

" may not  r ai se or  ar gue i ssues not  set  f or t h i n t he pet i t i on f or  

r evi ew unl ess ot her wi se or der ed by t he cour t . "   The Count y 

r epeat ed i t s posi t i on at  or al  ar gument  t hat  t he i nvoi ces i n 

quest i on di d not  cont ai n any conf i dent i al  wor k pr oduct  or  

at t or ney- cl i ent  pr i v i l eged i nf or mat i on t hat  had t o be r edact ed.  

¶15 The pr opr i et y of  t he r edact i on was not  br i ef ed or  

ar gued i n t hi s cour t .   Our  r ul i ng i n t he pr esent  case does not  

al t er  t he r ul es gover ni ng conf i dent i al i t y ,  at t or ney- cl i ent  

pr i v i l ege,  or  l awyer s '  wor k pr oduct ,  or  any ot her  r ul es 

pr ot ect i ng agai nst  di scl osur e.   No i ssue has been r ai sed wi t h 

r egar d t o t hese r ul es.   We t her ef or e do not  deci de whi ch cour t ——

t he ci r cui t  cour t  or  t he cour t  of  appeal s——r eached t he cor r ect  

r esul t  r egar di ng r edact i on of  t he i nvoi ces.       

¶16 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s r emandi ng t he mat t er  t o t he c i r cui t  cour t  t o or der  t he 

                                                 
9 Count y ' s Pet i t i on f or  Revi ew at  10.   
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Count y t o pr ovi de unr edact ed copi es of  t he i nvoi ces t o t he St ar -

Ti mes.  

I  

¶17 The f act s of  t hi s case ar e undi sput ed.   The Count y 

pr ocur ed a Publ i c Ent i t y Li abi l i t y  Pol i cy ( t he l i abi l i t y  

i nsur ance pol i cy)  f r om Wi sconsi n Count y Mut ual  I nsur ance Company 

( t he i nsur ance company) .    

¶18 Pur suant  t o t he t er ms of  t he l i abi l i t y  i nsur ance 

pol i cy,  t he i nsur ance company r et ai ned t he Cr i vel l o Car l son l aw 

f i r m t o r epr esent  i t ,  Juneau Count y Sher i f f  Br ent  H.  Ol eson,  and 

t he Count y i n mat t er s i nvol v i ng t he Count y as def endant  i n 

pr oceedi ngs r el at ed t o Jer emy Haske,  a f or mer  deput y sher i f f .   

The l aw f i r m per f or med ser vi ces on t he Haske mat t er  i n whi ch t he 

Count y was a def endant  and sent  i nvoi ces f or  t hi s wor k di r ect l y 

t o t he i nsur ance company.   The i nsur ance company pai d t he l aw 

f i r m on t he basi s of  t he i nvoi ces.   Nei t her  t he l aw f i r m nor  t he 

i nsur ance company sent  any i nvoi ces t o t he Count y.    

¶19 The l i abi l i t y  i nsur ance pol i cy i s s i l ent  about  whet her  

t he Count y has any r i ght  t o any r ecor ds,  i ncl udi ng access t o 

i nvoi ces ar i s i ng f r om t he l aw f i r m' s def ense of  t he Count y.   No 

wr i t t en cont r act  bet ween t he l aw f i r m and t he i nsur ance company 

f or  t hi s l egal  wor k i s i n t he r ecor d.   The r ecor d does not  

r eveal  what  k i nd of  i nvoi ces,  i f  any,  t he i nsur ance company 

sought  f r om t he l aw f i r m.   

¶20 On Febr uar y 7,  2010,  Pet er  Rebhahn,  a r epor t er  wi t h 

t he St ar - Ti mes,  sent  a l et t er  t o Kat hl een Kobyl ski ,  t he Juneau 

Count y Cl er k,  r equest i ng access t o any l egal  bi l l s  f r om t he l aw 
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f i r m submi t t ed t o t he i nsur ance company f or  ser vi ces r ender ed as 

counsel  t o t he Count y i n t he Haske mat t er s. 10  

¶21 Thr ee days l at er ,  on Febr uar y 10,  2010,  af t er  

conf er r i ng wi t h Juneau Count y Cor por at i on Counsel  Davi d Lasker ,  

At t or ney Mi chel e For d of  t he l aw f i r m pr ovi ded r edact ed i nvoi ces 

r el at ed t o t he Haske mat t er s t o Mr .  Rebhahn.   At t or ney For d' s 

l et t er  expl ai ned t hat  " [ t ] he i nvoi ces have been r edact ed t o 

excl ude i nf or mat i on t hat  i s pr i v i l eged by st at ut e and common 

l aw. "   At t or ney For d al so sent  t he r edact ed i nvoi ces t o t he 

Count y,  al ong wi t h a copy of  t he l et t er  t o Mr .  Rebhahn.  

¶22 On Febr uar y 16,  2010,  Geor ge Al t hof f ,  t he St ar - Ti mes 

Publ i sher ,  sent  a f ol l ow- up l et t er  t o Count y Cl er k Kobyl ski ,  

r enewi ng t he newspaper ' s r equest  f or  r ecor ds,  asser t i ng t hat  t he 

Febr uar y 10 r esponse f r om t he l aw f i r m i gnor ed t he or i gi nal  

r equest .   Cl er k  Kobyl ski  r esponded by l et t er  on Febr uar y 17,  

2010,  expl ai ni ng t hat  al l  r edact ed cont ent  i n t he l egal  i nvoi ces 

i s pr i v i l eged under  appl i cabl e l aw and r ef us i ng t o pr ovi de 

anyt hi ng f ur t her .  

¶23 The St ar - Ti mes t hen f i l ed an act i on f or  mandamus and 

decl ar at or y r el i ef  agai nst  t he Count y on Mar ch 9,  2010,  seeki ng 

di scl osur e of  t he r edact ed por t i ons of  t he l egal  i nvoi ces.   The 

                                                 
10 The l et t er  speci f i cal l y asked f or  " access t o bi l l s  

submi t t ed f or  payment  t o Juneau Count y ' s i nsur er ,  t he Wi sconsi n 
Count y Mut ual  I nsur ance Cor p. ,  by Mi chel e For d,  or  submi t t ed by 
her  l aw f i r m,  Cr i vel l o Car l son,  f or  ser vi ces At t or ney For d 
r ender ed as counsel  t o Juneau Count y Sher i f f  Br ent  Ol eson i n t he 
year s 2008,  2009 and 2010. "  
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Count y answer ed t he compl ai nt ,  denyi ng al l  c l ai ms.   The par t i es 

f i l ed cr oss- mot i ons f or  summar y j udgment .  

¶24 On August  26,  2010,  t he c i r cui t  cour t  gr ant ed t he 

summar y j udgment  mot i on i n f avor  of  t he Count y.   On appeal  by 

t he St ar - Ti mes,  t he cour t  of  appeal s r ul ed i n f avor  of  t he St ar -

Ti mes.  

I I  

¶25 Thi s case i nvol ves t he i nt er pr et at i on and appl i cat i on 

of  t he Publ i c Recor ds Law t o undi sput ed f act s,  pr esent i ng a 

quest i on of  l aw t hat  t hi s cour t  det er mi nes i ndependent l y whi l e 

benef i t t i ng f r om t he anal yses of  bot h t he c i r cui t  cour t  and t he 

cour t  of  appeal s. 11  

¶26 We shal l  i n t he i nst ant  case,  as i n pr i or  cases,  

exami ne numer ous sour ces i n i nt er pr et i ng and appl y i ng t he Publ i c  

Recor ds Law,  i ncl udi ng t he t ext  and cont ext  of  r el evant  

pr ovi s i ons,  t he i nt er pr et at i on pr of f er ed by t he At t or ney 

                                                 
11 Mi l waukee Jour nal  Sent i nel  v.  Ci t y of  Mi l waukee,  2012 WI  

65,  ¶17,  341 Wi s.  2d 607,  815 N. W. 2d 367 ( Abr ahamson,  C. J. ,  l ead 
op. ) .   

At  t he c i r cui t  cour t ,  each par t y f i l ed a mot i on f or  summar y 
j udgment .   We r evi ew a c i r cui t  cour t ' s  gr ant  or  deni al  of  a 
summar y j udgment  mot i on i ndependent l y of  ei t her  t he c i r cui t  
cour t  or  t he cour t  of  appeal s.   We appl y t he same met hodol ogy 
and benef i t  f r om t hei r  anal yses.   WI REdat a v.  Vi l l age of  Sussex,  
2008 WI  69,  ¶44,  310 Wi s.  2d 397,  751 N. W. 2d 736.   Summar y 
j udgment  i s appr opr i at e when t her e ar e no genui ne i ssues of  
mat er i al  f act  and t he movi ng par t y i s ent i t l ed t o j udgment  as a 
mat t er  of  l aw.   The f act s i n t he pr esent  case ar e undi sput ed.  
Ther e ar e no compet i ng r easonabl e i nf er ences pr event i ng summar y 
j udgment  on t he quest i on of  l aw whet her  Wi s.  St at .  § 19. 36( 3)  
appl i es t o t he i nvoi ces.       
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Gener al ,  t he l egi s l at ur e' s Decl ar at i on of  Pol i cy  i n Wi s.  St at .  

§ 19. 31,  and i nt er pr et at i ons of  t he r el evant  st at ut or y 

pr ovi s i ons i n pr i or  cases. 12   

I I I  

¶27 We t ur n f i r st  t o t he t ext  of  Wi s.  St at .  § 19. 36( 3) ,  

t he cont r act or s '  r ecor ds pr ovi s i on.   The gener al  r ul e i s t hat  a 

r ecor d under  t he Publ i c Recor ds Law i s a r ecor d cr eat ed or  kept  

by an aut hor i t y.   Wi s.  St at .  § 19. 32( 2) . 13  The cont r act or s '  

r ecor ds pr ovi s i on pr ovi des t hat  even i f  a r ecor d i s not  cr eat ed 

by or  kept  by an aut hor i t y,  t he r ecor d i s subj ect  t o t he Publ i c 

Recor ds Law i f  i t  i s  " pr oduced or  col l ect ed under  a cont r act  

ent er ed i nt o by t he aut hor i t y wi t h a per son ot her  t han an 

aut hor i t y t o t he same ext ent  as i f  t he r ecor d wer e mai nt ai ned by 

t he aut hor i t y. "   The cont r act or s '  r ecor ds pr ovi s i on i s desi gned 

t o pr event  a gover nment  ent i t y f r om evadi ng i t s r esponsi bi l i t i es  

under  t he Publ i c Recor ds Law by shi f t i ng a r ecor d' s cr eat i on or  

cust ody t o an agent . 14     

¶28 Sect i on 19. 36( 3)  r eads as f ol l ows:  

Cont r act or s '  Recor ds.   Subj ect  t o sub.  ( 12) ,  each 
aut hor i t y shal l  make avai l abl e f or  i nspect i on and 
copyi ng under  s.  19. 35( 1)  any r ecor d pr oduced or  
col l ect ed under  a cont r act  ent er ed i nt o by t he 

                                                 
12 Mi l waukee Jour nal  Sent i nel ,  341 Wi s.  2d 607,  ¶18 

( Abr ahamson,  C. J. ,  l ead op. ) ;  Schi l l  v .  Wi s.  Rapi ds Sch.  Di st . ,  
2010 WI  86,  ¶21,  327 Wi s.  2d 572,  786 N. W. 2d 177 ( Abr ahamson,  
C. J. ,  l ead op. ) .   

13 Machot ka v.  Vi l l age of  West  Sal em,  2000 WI  App 43,  ¶6,  
233 Wi s.  2d 106,  607 N. W. 2d 319.  

14 Machot ka,  233 Wi s.  2d 106,  ¶8.  
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aut hor i t y wi t h a per son ot her  t han an aut hor i t y t o t he 
same ext ent  as i f  t he r ecor d wer e mai nt ai ned by t he 
aut hor i t y.   Thi s subsect i on does not  appl y t o t he 
i nspect i on or  copyi ng of  a r ecor d under  s.  
19. 35( 1) ( am) .  

¶29 No one di sput es t hat  t he Count y i s an aut hor i t y as 

def i ned i n t he Publ i c Recor ds Law. 15  No one di sput es t hat  t he 

l i abi l i t y  i nsur ance pol i cy i s " a cont r act  ent er ed i nt o by"  t he 

Count y wi t h t he i nsur ance company,  and no one di sput es t hat  t he 

i nsur ance company i s not  an aut hor i t y.   

¶30 The di sput e r evol ves ar ound whet her  t he i nvoi ces 

pr epar ed by t he l aw f i r m t hat  cont r act ed wi t h t he i nsur ance 

company t o f ur ni sh l egal  ser vi ces t o t he Count y wer e pr oduced or  

col l ect ed under  t he l i abi l i t y  i nsur ance pol i cy,  a cont r act  

bet ween t he Count y and t he i nsur ance company.   

¶31 To r esol ve t he di sput e we must  expl or e t he meani ng of  

t he key wor ds i n Wi s.  St at .  § 19. 36( 3)  gover ni ng t he pr esent  

di sput e:   " pr oduced, "  " col l ect ed, "  and " under . "   Thr ee di f f er ent  

appr oaches have been pr esent ed t o t he cour t .  

¶32 The ci r cui t  cour t  f ocused on t he wor d " pr oduced"  and 

concl uded t hat  t he i nvoi ces wer e not  pr oduced under  a cont r act  

bet ween t he Count y and t he i nsur ance company.   The Count y agr ees 

wi t h t hi s posi t i on and ar gues her e t hat  no separ at e cont r act  

exi st s bet ween t he Count y and t he l aw f i r m r et ai ned by t he 

i nsur ance company.    

¶33 The wor d " pr oduce"  has numer ous def i ni t i ons:  t o br i ng 

f or t h;  t o y i el d;  t o cr eat e by i nt el l ect ual  or  physi cal  ef f or t ;  

                                                 
15 See Wi s.  St at .  § 19. 32( 1) .  
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t o make;  t o gener at e;  t o manuf act ur e;  t o cause t o occur  or  

exi st ;  t o gi ve r i se t o or  t o happen;  t o f or m or  shape.   

¶34 The cour t  of  appeal s f ocused on t he wor d " col l ect ed"  

and concl uded t hat  t he i nvoi ces wer e " col l ect ed"  under  a 

cont r act  bet ween t he Count y and t he i nsur ance company.   The 

cour t  of  appeal s  r easoned t hat  t he i nsur ance company' s mandat or y  

obl i gat i on under  t he l i abi l i t y  i nsur ance pol i cy t o def end t he 

Count y wi l l  necessar i l y  r esul t  i n t he i nsur ance company' s 

col l ect i ng some f or m of  i nvoi ce f r om t he l aw f i r m. 16  The cour t  

of  appeal s r ej ect ed t he Count y ' s ar gument  t hat  t he i nvoi ces wer e 

col l ect ed under  what ever  agr eement  exi st ed bet ween t he i nsur ance 

company and t he l aw f i r m,  not  t he cont r act  bet ween t he Count y 

and t he i nsur ance company. 17 

¶35 The wor d " col l ect "  al so has numer ous def i ni t i ons:   t o 

gat her ;  t o br i ng t oget her  i n a gr oup or  mass;  t o r ecei ve,  

gat her ,  or  exact  f r om a number  of  per sons or  ot her  sour ces.   

¶36 I n cont r ast ,  t he Depar t ment  of  Just i ce f ocuses i t s 

nonpar t y br i ef  on t he wor d " under "  i n t he st at ut or y phr ase 

                                                 
16 St ar - Ti mes,  337 Wi s.  2d 710,  ¶17.  

17 The Wi sconsi n Fr eedom of  I nf or mat i on Counci l ,  t he 
Wi sconsi n Newspaper  Associ at i on,  and t he Wi sconsi n Br oadcast er s 
Associ at i on submi t t ed a nonpar t y br i ef  suppor t i ng t he posi t i on 
of  t he cour t  of  appeal s and t he St ar - Ti mes.   The br i ef  ar gued 
t hat  t he cont r act or s '  r ecor ds pr ovi s i on pr ecl udes gover nment  
f r om per f or mi ng an " end r un"  ar ound t he Publ i c Recor ds Law by 
cont r act i ng away t he publ i c ' s access t o i nf or mat i on.  
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" col l ect ed or  pr oduced under  a cont r act . " 18  The Depar t ment  

exami nes di ct i onar y def i ni t i ons of  t he wor d " under "  ( al ong wi t h 

ot her  mat er i al s)  and concl udes t hat  " t he §19. 36( 3)  l anguage 

' r ecor d pr oduced or  col l ect ed under  a cont r act '  means r ecor ds 

pr oduced or  col l ect ed as r equi r ed by or  as obl i gat ed by a 

cont r act "  ( emphasi s added) .   

¶37 The Depar t ment  subst i t ut es t he wor ds " as r equi r ed by 

or  obl i gat ed by"  f or  t he wor d " under . "   But  ot her  subst i t ut es 

f or  t he wor d " under "  exi st  t hat  have di f f er ent  connot at i ons t han 

" r equi r ed by"  or  " obl i gat ed by. "   " Under , "  i n r ef er ence t o a 

cont r act ,  may be used t o mean i n accor dance wi t h,  pur suant  t o,  

                                                 
18 The Depar t ment  of  Just i ce pl ays a speci al  r ol e i n t he 

Publ i c Recor ds Law.   The l egi s l at ur e has accor ded t he At t or ney 
Gener al ,  who super vi ses and di r ect s t he Depar t ment  of  Just i ce,  
speci al  s i gni f i cance i n i nt er pr et i ng t he Publ i c Recor ds Law.   
The l egi s l at ur e has speci f i cal l y  aut hor i zed t he At t or ney Gener al  
t o advi se any per son about  t he appl i cabi l i t y  of  t he l aw.   Wi s.  
St at .  § 19. 39.   The At t or ney Gener al  has not  i ssued a f or mal  or  
i nf or mal  opi ni on l et t er  or  ot her  document  r egar di ng t he i ssue 
pr esent ed i n t he i nst ant  case.   Rat her ,  t he Depar t ment  of  
Just i ce has f i l ed a nonpar t y br i ef  expr essi ng i t s v i ew.   The 
At t or ney Gener al ' s  opi ni on,  advi ce,  and br i ef  ar e not  bi ndi ng on 
t hi s cour t ,  but  we may gi ve t hem per suasi ve ef f ect .   Mi l waukee 
Jour nal  Sent i nel ,  341 Wi s.  2d 607,  ¶41 ( Abr ahamson,  C. J. ,  l ead 
op. ) .  

The Depar t ment  of  Just i ce i s cr i t i cal  of  t he cour t  of  
appeal s '  i nt er pr et at i on of  Wi s.  St at .  § 19. 36( 3)  as def i ni ng 
" under "  t oo br oadl y and i n ef f ect  al l owi ng r el ease of  al l  
r ecor ds connect ed t o t he subj ect  mat t er  of  any cont r act  bet ween 
an aut hor i t y and i t s cont r act or .   The Count y agr ees wi t h t he 
Depar t ment ,  ar gui ng t hat  t he cour t  of  appeal s ef f ect i vel y 
t r ansf or ms pr i vat e r ecor ds i nt o publ i c r ecor ds,  an unwar r ant ed 
i nt r usi on i nt o t he af f ai r s of  t he pr i vat e ent i t y.  
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i n compl i ance wi t h,  i n car r y i ng out ,  subj ect  t o,  or  because of  a 

cont r act .   

¶38 The Depar t ment  cl ai ms i t s i nt er pr et at i on of  Wi s.  St at .  

§ 19. 36( 3)  i s suppor t ed by t he hi st or y of  t he st at ut e.   The 

Depar t ment  r est s i t s i nt er pr et at i on of  § 19. 36( 3)  on a s l i m r eed 

of  unexpl ai ned changes t o t he dr af t  as i t  wor ked i t s way t hr ough 

t he l egi s l at ur e bef or e t he f i nal  l anguage was enact ed.   When 

f i r st  pr oposed,  t he st at ut e i ncl uded l anguage t hat  i n par t  

def i ned a cont r act or ' s r ecor d as one " used i n connect i on wi t h 

t he per f or mance"  of  cont r act ual  ser vi ces.   The Depar t ment  ar gues 

t hat  r emoval  of  t hi s l anguage f r om t he f i nal  bi l l  i ndi cat es t hat  

t he l egi s l at ur e i nt ended t o nar r ow t he scope of  t he pr ovi s i on.   

Ther e ar e,  however ,  many possi bl e r easons why par t i cul ar  

l anguage may f al l  by t he waysi de bef or e a bi l l  becomes a l aw,  

and t he f ai l ur e of  t he l egi s l at ur e t o enact  par t i cul ar  l anguage 

has l i mi t ed per suasi ve val ue. 19   

¶39 Appl y i ng i t s i nt er pr et at i on of  Wi s.  St at .  § 19. 36( 3)  

t o t he pr esent  case,  t he Depar t ment  concl udes t hat  t he 

pr oduct i on or  col l ect i on of  i nvoi ces was not  r equi r ed by t he 

l i abi l i t y  i nsur ance pol i cy;  r at her ,  t he i nvoi ces wer e t he 

pr oduct  of  an agr eement  bet ween t he i nsur ance company and t he 

l aw f i r m.  

                                                 
19 Mead Cor p.  v.  Ti l l ey,  490 U. S.  714,  723 ( 1989)  ( " We do 

not  at t ach deci s i ve s i gni f i cance t o t he unexpl ai ned 
di sappear ance of  one wor d f r om an unenact ed bi l l  because ' mut e 
i nt er medi at e l egi s l at i ve maneuver s '  ar e not  r el i abl e i ndi cat or s 
of  congr essi onal  i nt ent . " )  ( quot i ng Tr ai l mobi l e Co.  v.  Whi r l s,  
331 U. S.  40,  61 ( 1947) ) .   

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1989082503&serialnum=1947117090&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=64737863&referenceposition=992&rs=WLW12.07
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1989082503&serialnum=1947117090&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=64737863&referenceposition=992&rs=WLW12.07
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¶40 Thi s i nt er pr et at i on and appl i cat i on of  Wi s.  St at .  

§ 19. 36( 3)  i s ver y nar r ow.   I t  seems cont r ar y t o t he 

l egi s l at ur e' s di r ect i ve t hat  i t  i s  t he publ i c pol i cy of  t he 

st at e t hat  al l  per sons ar e ent i t l ed t o t he gr eat est  possi bl e 

i nf or mat i on r egar di ng t he af f ai r s of  gover nment  and t he of f i c i al  

act s of  t hose of f i cer s and empl oyees who r epr esent  t hem.   Wi s.  

St at .  § 19. 31.   We shal l  r et ur n t o t he publ i c pol i cy ar gument  

l at er .   Mor eover ,  t hi s r eadi ng of  § 19. 36( 3)  may per mi t  an 

aut hor i t y and cont r act or  t o dr af t  a cont r act  t o evade Wi s.  St at .  

§ 19. 36( 3)  by del egat i ng a r ecor d' s cr eat i on and cust ody t o an 

agent . 20   

¶41 Li ke t he c i r cui t  cour t ,  t he cour t  of  appeal s,  and t he 

Depar t ment  of  Just i ce,  we expl or e t he meani ng and appl i cat i on of  

t he key wor ds i n Wi s.  St at .  § 19. 36( 3)  gover ni ng t he pr esent  

di sput e:  " pr oduced, "  " col l ect ed, "  and " under . "   These wor ds ar e 

not  t echni cal  or  speci al i zed wor ds.   They ar e wor ds wi t h 

commonl y under st ood meani ngs,  as we descr i bed above,  t hat  shoul d 

be used i n i nt er pr et i ng and appl y i ng t he Publ i c  Recor ds Law. 21  

                                                 
20 See Jour nal / Sent i nel ,  I nc.  v.  School  Bd.  of  Shor ewood,  

186 Wi s.  2d 443,  452- 53,  521 N. W. 2d 165 ( Ct .  App.  1994)  ( t he 
pur pose of  t he cont r act or s '  r ecor ds pr ovi s i on i s t o pr event  an 
aut hor i t y f r om evadi ng i t s r esponsi bi l i t i es under  t he Publ i c 
Recor ds Law by del egat i ng a r ecor d' s cr eat i on and cust ody t o an 
agent ) .  

21 Wi sconsi n St at .  § 990. 01( 1)  pr ovi des as f ol l ows:  

Const r uct i on of  l aws;  wor ds and phr ases.   I n t he 
const r uct i on of  Wi sconsi n l aws t he wor ds and phr ases 
whi ch f ol l ow shal l  be const r ued as i ndi cat ed unl ess 
such const r uct i on woul d pr oduce a r esul t  i nconsi st ent  
wi t h t he mani f est  i nt ent  of  t he l egi s l at ur e:  
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The st at ut or y t ext  i s  const ant ,  but  each of  t hese wor ds may have 

a di f f er ent  meani ng and appl i cat i on dependi ng on t he f act  

s i t uat i on.    

¶42 The meani ng of  t hese wor ds used separ at el y and 

t oget her  i n Wi s.  St at .  § 19. 36( 3)  must  be f ound i n t hei r  

cont ext .   Cont ext  usual l y r ef er s t o t he r el at i onshi p of  t he 

wor ds at  i ssue t o ot her  pr ovi s i ons i n t he st at ut e or  t o ot her  

st at ut es.   Cont ext  can al so mean t he f act ual  set t i ng i n whi ch 

t he wor ds ar e t o be appl i ed. 22  The i mpl i cat i on of  each of  t hese 

wor ds i n § 19. 36( 3)  may var y somewhat  accor di ng t o t he 

c i r cumst ances i n whi ch § 19. 36 i s appl i ed.   The ci r cumst ances t o 

whi ch t hese st at ut or y wor ds appl y ar e myr i ad.    

¶43 We t her ef or e i nt er pr et  and appl y  t he st at ut e and t he 

wor ds " col l ect ed, "  " pr oduced, "  and " under "  i n Wi s.  St at .  

§ 19. 36( 3) ,  i n t hei r  commonl y under st ood meani ngs,  i n t he 

cont ext  of  t he f act ual  set t i ng of  t he pr esent  case.   The f act ual  

set t i ng her e i s t he t r i par t i t e r el at i onshi p of  t he Count y,  t he 

i nsur ance company,  and t he l aw f i r m based on t he l i abi l i t y 

i nsur ance pol i cy.   

                                                                                                                                                             
( 1)  Gener al  Rul e.   Al l  wor ds and phr ases shal l  be 
const r ued accor di ng t o common and appr oved usage;  but  
t echni cal  wor ds and phr ases and ot her s t hat  have a 
pecul i ar  meani ng i n t he l aw shal l  be const r ued 
accor di ng t o such meani ng.  

22 Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  236 Wi s.  2d 211,  
612 N. W. 2d 659 ( " Cont ext  usual l y  r ef er s t o t he r el at i onshi p wi t h 
ot her  st at ut es.   Cont ext  al so can mean f act ual  set t i ng. " )  
( i nt er nal  c i t at i on omi t t ed) .  
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¶44 The i nst ant  case pr esent s t he c l assi c t r i par t i t e 

r el at i onshi p bet ween an i nsur ed,  an i nsur ance company,  and a l aw 

f i r m r et ai ned by t he i nsur ance company t o r epr esent  t he i nsur ed.  

We have descr i bed t hi s t r i par t i t e r el at i onshi p pr evi ousl y.   The 

l i abi l i t y  i nsur ance pol i cy i s  t he basi s of  a cont r act ual  

r el at i onshi p bet ween t he Count y and t he i nsur ance company.   I t  

i s  t he basi s of  a cont r act ual  r el at i onshi p bet ween t he i nsur ance 

company and t he l aw f i r m.   I t  i s  t he basi s of  a cont r act ual  

at t or ney- cl i ent  ( agency)  r el at i onshi p bet ween t he l aw f i r m and 

t he Count y.     

¶45 When an i nsur ance company r et ai ns a l aw f i r m t o def end 

an i nsur ed i n an act i on,  i t  does so pur suant  t o t he l i abi l i t y 

i nsur ance pol i cy.   The i nsur ance company' s r et ent i on of  a l aw 

f i r m t o r epr esent  t he i nsur ed ( her e t he Count y)  and t he 

i nsur ed' s ( t he Count y ' s)  accept ance of  t he r epr esent at i on 

pur suant  t o t he l i abi l i t y  i nsur ance pol i cy cr eat e an at t or ney-

cl i ent  r el at i onshi p bet ween r et ai ned counsel  ( t he l aw f i r m)  and 

t he i nsur ed ( t he Count y) . 23   

                                                 
23 Mei xel l  v.  Super i or  I ns.  Co. ,  230 F. 3d 335,  341 ( 7t h Ci r .  

2000)  ( an at t or ney r et ai ned by an i nsur ance company t o def end 
t he i nsur ed assumes al l  t he dut i es i mposed by t he at t or ney-
cl i ent  r el at i onshi p) ;  Homber ger  v.  Wendel ,  764 N. W. 2d 371,  376 
( Mi nn.  App.  2009)  ( i nsur ance def ense counsel  has at t or ney- cl i ent  
r el at i onshi p wi t h i nsur ed)  ( quot i ng Pi ne I s l and Far mer s Coop v.  
Er st ad & Ri emer ,  P. A. ,  649 N. W. 2d 444,  449 ( Mi nn.  2002) ) ;  2 
Rest at ement  ( Thi r d)  of  The Law Gover ni ng Lawyer s § 134 cmt .  f  
( 2000)  ( " I t  i s  c l ear  i n an i nsur ance si t uat i on t hat  a l awyer  
desi gnat ed t o def end t he i nsur ed has a c l i ent - l awyer  
r el at i onshi p wi t h t he i nsur ed.   The i nsur er  i s not ,  s i mpl y by 
t he f act  t hat  i t  desi gnat es t he l awyer ,  a c l i ent  of  t he 
l awyer . " ) .  

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002534599&pubNum=595&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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¶46 The l aw f i r m has dut i es owi ng t o bot h t he i nsur ance 

company and t he i nsur ed pur suant  t o t he l i abi l i t y  i nsur ance 

pol i cy. 24  And t he i nsur ance company and i nsur ed have dut i es 

owi ng t o t he l aw f i r m pur suant  t o t he l i abi l i t y  i nsur ance 

pol i cy.        

¶47 The i nsur ed i s r equi r ed under  t he l i abi l i t y  i nsur ance 

pol i cy t o assi st  t he i nsur ance company ( and t he l aw f i r m t hat  

t he i nsur ance company r et ai ns) .   I n t he i nst ant  case 

r epr esent at i ves of  t he Count y,  i ncl udi ng cor por at i on counsel ,  

consul t ed di r ect l y wi t h t he l aw f i r m wi t h r egar d t o t he 

l i t i gat i on,  pur suant  t o t he l i abi l i t y  i nsur ance pol i cy. 25  

                                                 
24 " The r el at i onshi p of  at t or ney and cl i ent  i s  one of  

agency. "   Mar t en Tr anspor t  Lt d.  v.  Har t f or d Speci al t y Co. ,  194 
Wi s.  2d 1,  13,  533 N. W. 2d 452 ( 1995) .   See al so Maj or owi cz v.  
Al l i ed Mut .  I ns.  Co. ,  212 Wi s.  2d 513,  525,  569 N. W. 2d 472 ( Ct .  
App.  1997) ;  Secur i t y Bank v.  Kl i cker ,  142 Wi s.  2d 289,  295,  418 
N. W. 2d 27 ( Ct .  App.  1987) .  

25 Ther e was subst ant i al  di r ect  i nt er act i on bet ween t he l aw 
f i r m and t he Count y.   At t or ney Mi chel e For d of  t he l aw f i r m met  
wi t h Sher i f f  Ol eson mul t i pl e t i mes t o pr epar e hi s def ense.   She 
cor r esponded wi t h Davi d Lasker ,  t he Count y ' s Cor por at i on 
Counsel ,  and wi t h Count y Cl er k Kobyl ski  i n pr epar i ng a def ense.   
She pr epar ed document s t o be appr oved by Davi d Lasker .   At t or ney 
For d had al so been t he publ i c f ace of  t he Count y,  r epr esent i ng 
i t  i n cour t  i n t he Haske mat t er s,  a case whi ch dr ew si gni f i cant  
publ i c at t ent i on.  

An aut hor i t y ' s at t or ney- cl i ent  r el at i onshi p wi t h a l aw f i r m 
may have si gni f i cant  r ami f i cat i ons f or  t he Count y.   For  a 
di scussi on of  some possi bl e s i gni f i cant  r ami f i cat i ons of  an 
at t or ney- cl i ent  r el at i onshi p t o an aut hor i t y,  see 
Jour nal / Sent i nel ,  I nc. ,  186 Wi s.  2d at  453- 54.  
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¶48 The t r i par t i t e r el at i onshi p i n t he cont ext  of  an 

i nsur ance pol i cy i s uni que. 26  " These r el at i onshi ps among a 

l i abi l i t y  i nsur er ,  i t s  i nsur ed,  and t he at t or ney chosen by t he 

i nsur er  t o r epr esent  t he i nsur ed ar e sui  gener i s. " 27  I nsur ance 

def ense counsel  ar e gener al l y r ecogni zed as havi ng t wo cl i ent s  

i n any gi ven case:   t he i nsur er  and t he i nsur ed. 28  Thi s 

s i t uat i on i s uni que because a par t y i s not  or di nar i l y  

r epr esent ed by counsel  sel ect ed and pai d f or  by a t hi r d par t y 

whose i nt er est s may not  be t he same as t hose of  t he i ndi v i dual  

or  ent i t y t he at t or ney was hi r ed t o r epr esent .  

¶49 The t r i par t i t e r el at i onshi p i n t he pr esent  case i s 

di f f er ent  f r om t he t ypi cal  r el at i onshi ps cont empl at ed by Wi s.  

                                                 
26 Compar e Mar t en Tr anspor t  Lt d.  v .  Har t f or d Speci al t y Co. ,  

194 Wi s.  2d 1,  18,  533 N. W. 2d 452 ( 1995)  ( i nt er nal  c i t at i on 
omi t t ed)  ( No t r i par t i t e r el at i onshi p exi st ed because t he l aw 
f i r m was hi r ed by t he i nsur ed and was not  r et ai ned or  pai d by 
t he i nsur ance company whi ch f unct i oned pr i mar i l y as a wor ker s 
compensat i on c l ai ms admi ni st r at or  f or  t he i nsur ed. ) .  

27 Mor i t z v.  Medi cal  Pr ot ect i ve Co. ,  428 F.  Supp.  865,  872 
( W. D.  Wi s.  1977) .  

28 Dougl as R.  Ri chmond,  Wal ki ng a Ti ght r ope:   The Tr i par t i t e 
Rel at i onshi p Bet ween I nsur er ,  I nsur ed,  and I nsur ance Def ense 
Counsel ,  73 N.  L.  Rev.  265,  270 ( 1994) .   See al so St at e Bar  of  
Wi sconsi n,  Wi sconsi n Et hi cs Opi ni ons,  For mal  Opi ni on E- 99- 1 
( 2011)  ( " Wi sconsi n l awyer s r et ai ned by i nsur er s  under  a pol i cy  
of  i nsur ance t ypi cal l y r epr esent  bot h t he i nsur er  and i nsur ed i n 
t he def ense of  c l ai ms.  .  .  .  Counsel  who r egul ar l y r epr esent  
i nsur eds usual l y have ongoi ng at t or ney- cl i ent  r el at i onshi ps and 
economi c t i es t o t hose i nsur er s. " ) .   The l aw f i r m' s r el at i onshi p 
wi t h bot h t he i nsur ance company and t he i nsur ed i s per mi t t ed 
under  t he Wi sconsi n Rul es of  Pr of essi onal  Conduct  f or  At t or neys 
as an except i on t o t he gener al  r ul e t hat  a l awyer  shal l  not  
accept  compensat i on f r om a t hi r d par t y f or  r epr esent i ng a 
c l i ent .   SCR 20: 1. 8( f ) ( 1) .  
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St at .  § 19. 36( 3)  bet ween an aut hor i t y,  a cont r act or  and a 

subcont r act or  of  t he cont r act or .   The Count y i n t he pr esent  case 

has a di r ect  cont r act ual  r el at i onshi p wi t h t he l aw f i r m pur suant  

t o t he l i abi l i t y  i nsur ance pol i cy.   The Count y and t he l aw f i r m 

have an at t or ney- cl i ent  r el at i onshi p f or med pur suant  t o t he 

l i abi l i t y  i nsur ance pol i cy.    

¶50 The Count y at t empt s t o char act er i ze t he l aw f i r m as 

cont r act i ng sol el y wi t h t he i nsur ance company and t hus as a 

subcont r act or  of  t he i nsur ance company.   I n t he or di nar y 

busi ness r el at i onshi p bet ween an aut hor i t y,  a cont r act or ,  and a 

subcont r act or  of  t he cont r act or ,  t he aut hor i t y does not  have a 

di r ect  cont r act ual  r el at i onshi p wi t h t he subcont r act or ;  t he 

subcont r act or  i s not  an agent  of  t he aut hor i t y;  and t he 

aut hor i t y does not  wor k di r ect l y wi t h t he subcont r act or .   The 

t r i par t i t e r el at i onshi p i n t he l i abi l i t y  i nsur ance pol i cy 

cont ext  di f f er s  i n each of  t hese r espect s f r om t he 

aut hor i t y/ cont r act or / subcont r act or  s i t uat i on.     

¶51 We consi der  t he uni que t r i par t i t e r el at i onshi p i n t he 

pr esent  case and concl ude t hat  t he cont r act or s '  r ecor ds 

pr ovi s i on appl i es t o t he i nvoi ces i n t he i nsur ance pol i cy 

cont ext .   To say t hat  t he i nvoi ces sought  by t he St ar - Ti mes ar e 

pr i vat e r ecor ds pr oduced and col l ect ed pur suant  t o t he pr i vat e 

cont r act ual  r el at i onshi p bet ween t he i nsur ance company and t he 

l aw f i r m i gnor es t he uni que,  di r ect  at t or ney- cl i ent  agency 

r el at i onshi p bet ween t he Count y and t he l aw f i r m i n t he pr esent  

case based on t he l i abi l i t y  i nsur ance pol i cy.    
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¶52 The i nvoi ces r el at i ng t o t he Count y ' s def ense i n t he 

Haske mat t er s wer e gener at ed ( t hat  i s ,  " pr oduced or  col l ect ed, "  

accor di ng t o t he common usage of  t hese wor ds) ,  pur suant  t o ( t hat  

i s ,  " under , "  accor di ng t o t he common usage of  t hi s wor d)  t he 

l i abi l i t y  i nsur ance pol i cy bet ween t he Count y and t he i nsur ance 

company,  whi ch est abl i shed a cont r act ual ,  at t or ney- cl i ent  

r el at i onshi p bet ween t he l aw f i r m and t he Count y.   To 

char act er i ze t he i nvoi ces as sol el y pr i vat e r ecor ds under  an 

agr eement  bet ween t he i nsur ance company and t he l aw f i r m i s t o 

t ur n a bl i nd eye t o t he r eal i t i es of  t he r el at i onshi p bet ween 

t he Count y,  t he i nsur ance company,  and t he l aw f i r m i n t he 

pr esent  case.    

¶53 Wi t h r egar d t o t he s i gni f i cance of  t he Count y ' s 

at t or ney- cl i ent  r el at i onshi p wi t h t he l aw f i r m f or  pur poses of  

Wi s.  St at .  § 19. 36( 3) ,  Jour nal / Sent i nel ,  I nc.   v.  School  Boar d 

of  Shor ewood,  186 Wi s.  2d 443,  521 N. W. 2d 165 ( Ct .  App.  1994) ,  

i s  i nst r uct i ve,  al t hough t he f act  s i t uat i on di f f er s f r om t hat  i n 

t he pr esent  case.   I n Jour nal / Sent i nel ,  t he cour t  of  appeal s 

expl i c i t l y  r el i ed on t he aut hor i t y ' s at t or ney- cl i ent  

r el at i onshi p t o mandat e t he pr oduct i on of  a document  kept  by t he 

at t or ney.     

¶54 The at t or ney i n Jour nal / Sent i nel  was hi r ed by t he 

school  boar d and pr epar ed a memor andum of  under st andi ng r eci t i ng 

t he t er ms of  a set t l ement  wi t h t he school  di st r i ct ' s  f or mer  

super i nt endent .   The school  boar d r ef used t o pr oduce t he 

memor andum,  ar gui ng t hat  t he document  was cr eat ed by and kept  by 

t he at t or ney,  not  t he school  boar d,  and t her ef or e was not  a 
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r ecor d under  t he Publ i c Recor ds Law.   The school  boar d al so 

ar gued t hat  Wi s.  St at .  § 19. 36( 3)  does not  appl y because t he 

at t or ney' s cont r act  wi t h t he boar d was t o pr ovi de l egal  

ser vi ces,  not  a memor andum of  under st andi ng. 29   

¶55 The Jour nal / Sent i nel  cour t  qui ckl y shel ved t hese 

ar gument s and concl uded t hat  a publ i c body may not  avoi d t he 

publ i c access mandat ed by t he Publ i c Recor ds Law by del egat i ng 

bot h r ecor d cr eat i on and cust ody t o an agent . 30  The cour t  of  

appeal s r easoned t hat  t he document  was pr oduced dur i ng t he 

cour se of  t he at t or ney' s r epr esent at i on of  t he school  boar d and 

i s a cont r act or ' s r ecor d subj ect  t o di scl osur e under  Wi s.  St at .  

§ 19. 36( 3)  of  t he Publ i c Recor ds Law.  

¶56 The f act s i n t he pr esent  case di f f er  f r om t hose i n 

Jour nal / Sent i nel .   I n t he Jour nal / Sent i nel  case,  t he aut hor i t y 

( t he school  boar d)  cont r act ed di r ect l y wi t h t he at t or ney f or  

l egal  ser vi ces.   I n t he pr esent  case,  t he i nsur ance company,  not  

t he Count y,  cont r act ed wi t h t he l aw f i r m t o pr ovi de l egal  

ser vi ces f or  t he Count y.   Never t hel ess,  by pr ocur i ng t he 

l i abi l i t y  i nsur ance pol i cy and by al l owi ng t he i nsur ance company 

t o r et ai n counsel  f or  i t ,  t he Count y i n t he pr esent  case has i n 

                                                 
29 Jour nal / Sent i nel ,  I nc. ,  186 Wi s.  2d at  453.  

30 I d.  at  452- 53.  

No one cl ai ms t hat  t he Count y at t empt ed t o c i r cumvent  t he 
Publ i c Recor ds Law her e.   But  t he Publ i c Recor ds Law does not  
r equi r e an aut hor i t y t o i nt end t o c i r cumvent  t he l aw bef or e t he 
cont r act or s '  r ecor ds pr ovi s i on becomes appl i cabl e and t he 
cont r act or s '  r ecor ds ar e accessi bl e.  
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ef f ect  cont r act ed wi t h t he l aw f i r m f or  l egal  ser vi ces and has 

cr eat ed an at t or ney- cl i ent  r el at i onshi p wi t h t he l aw f i r m 

si mi l ar  t o t he r el at i onshi p t hat  woul d have been cr eat ed had t he 

Count y and t he l aw f i r m cont r act ed di r ect l y.   Jour nal / Sent i nel  

t eaches t hat  when a publ i c aut hor i t y cont r act s f or  l egal  

ser vi ces,  a r ecor d cr eat ed and kept  by t he at t or ney may be 

subj ect  t o t he Publ i c Recor ds Law.      

¶57 Because t he l i abi l i t y  i nsur ance pol i cy i s t he basi s 

f or  t he t r i par t i t e r el at i onshi p bet ween t he Count y,  t he 

i nsur ance company,  and t he l aw f i r m and i s t he basi s f or  an 

at t or ney- cl i ent  r el at i onshi p bet ween t he l aw f i r m and t he 

Count y,  we concl ude t hat  t he i nvoi ces t hat  wer e pr oduced or  

col l ect ed dur i ng t he cour se of  t he l aw f i r m' s r epr esent at i on of  

t he Count y pur suant  t o t he l i abi l i t y  i nsur ance pol i cy come under  

t he l i abi l i t y  i nsur ance pol i cy.   Wi sconsi n St at .  § 19. 36( 3)  

t her ef or  gover ns t he accessi bi l i t y  of  t he i nvoi ces.  

¶58 We consi der  now t he Depar t ment  of  Just i ce' s cont ent i on 

t hat  publ i c pol i cy does not  suppor t  such an i nt er pr et at i on of  

Wi s.  St at .  § 19. 36( 3) .   The Depar t ment  asser t s t hat  i t s  nar r ower  

i nt er pr et at i on advances t he publ i c pol i cy of  f aci l i t at i ng 

over si ght  of  publ i c ent i t i es whi l e pr ot ect i ng t he pr i vat e 

f i nanci al  r el at i onshi p bet ween t he i nsur ance company and t he l aw 

f i r m,  a pr i vat e r el at i onshi p t hat  i s  not  a l egi t i mat e mat t er  of  

publ i c i nt er est .     

¶59 To eval uat e t he Depar t ment ' s ar gument  t hat  al l owi ng 

access t o t he i nvoi ces does not  compor t  wi t h t he publ i c pol i cy 
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under l y i ng t he Publ i c Recor ds Law,  we exami ne t he l egi s l at ur e' s 

decl ar at i on of  pol i cy i n Wi s.  St at .  § 19. 31.   

¶60 The cour t  has r ecogni zed t hat  t he l egi s l at ur e' s 

" st at ement  of  publ i c pol i cy i n [ Wi s.  St at . ]  § 19. 31 i s one of  

t he st r ongest  decl ar at i ons of  pol i cy t o be f ound i n t he 

Wi sconsi n st at ut es. " 31   

¶61 The l egi s l at ur e has i nst r uct ed t hat  t he Publ i c Recor ds 

Law be const r ued " wi t h a pr esumpt i on of  compl et e publ i c access,  

consi st ent  wi t h t he conduct  of  gover nment al  busi ness.   The 

deni al  of  publ i c access gener al l y i s cont r ar y t o t he publ i c 

i nt er est ,  and onl y i n an except i onal  case may access be 

deni ed. " 32  

                                                 
31 Zel l ner  v.  Cedar bur g Sch.  Di st . ,  2007 WI  53,  ¶49,  300 

Wi s.  2d 290,  731 N. W. 2d 240.  

32 Wi sconsi n St at .  § 19. 31 st at es:   

I n r ecogni t i on of  t he f act  t hat  a r epr esent at i ve 
gover nment  i s dependent  upon an i nf or med el ect or at e,  
i t  i s  decl ar ed t o be t he publ i c pol i cy of  t hi s st at e 
t hat  al l  per sons ar e ent i t l ed t o t he gr eat est  possi bl e 
i nf or mat i on r egar di ng t he af f ai r s of  gover nment  and 
t he of f i c i al  act s of  t hose of f i cer s and empl oyees who 
r epr esent  t hem.   Fur t her ,  pr ovi di ng per sons wi t h such 
i nf or mat i on i s decl ar ed t o be an essent i al  f unct i on of  
a r epr esent at i ve gover nment  and an i nt egr al  par t  of  
t he r out i ne dut i es of  of f i cer s and empl oyees whose 
r esponsi bi l i t y  i t  i s  t o pr ovi de such i nf or mat i on.   To 
t hat  end,  ss.  19. 32 t o 19. 37 shal l  be const r ued i n 
ever y i nst ance wi t h a pr esumpt i on of  compl et e publ i c 
access,  consi st ent  wi t h t he conduct  of  gover nment al  
busi ness.   The deni al  of  publ i c access gener al l y i s 
cont r ar y t o t he publ i c i nt er est ,  and onl y i n an 
except i onal  case may access be deni ed.  
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¶62 The Depar t ment  of  Just i ce ar gues t hat  t he 

l egi s l at i vel y est abl i shed publ i c pol i cy does not  appl y t o t he 

i nst ant  case because t he i nvoi ces ar e pr i vat e r ecor ds gener at ed 

by a pr i vat e ent i t y and del i ver ed t o a pr i vat e ent i t y and do not  

r el at e t o t he af f ai r s of  gover nment .   The Depar t ment  c l ai ms t hat  

ot her  r ecor ds subj ect  t o t he Publ i c Recor ds Law ar e avai l abl e 

f or  over si ght  i n t he pr esent  case and t hat  t he r equest er s have 

not  expl ai ned why member s of  t he publ i c need t he i nvoi ces f r om a 

pr i vat e l aw f i r m and a pr i vat e i nsur ance company t o exer ci se 

meani ngf ul  over si ght  of  Deput y Haske' s conduct ,  cost s,  or  t he 

Count y ' s l egal  l i abi l i t y  cover age. 33  That  a r equest er  may seek 

ot her  r ecor ds does not ,  however ,  pr ohi bi t  a r equest er  f r om 

seeki ng t hese r ecor ds i f  t hey ar e accessi bl e under  Wi s.  St at .  

§ 19. 36( 3) .   

¶63 The St ar - Ti mes ar gues per suasi vel y t hat  i t s  posi t i on 

compor t s wi t h t he publ i c pol i cy embodi ed i n t he Publ i c Recor ds 

                                                 
33 The Depar t ment  of  Just i ce seems t o quest i on t he pur pose 

of  t he r equest  f or  t he i nvoi ces.   A r equest  f or  r ecor ds may not  
be r ef used because t he r equest er  " i s unwi l l i ng .  .  .  t o st at e 
t he pur pose of  t he r equest . "   Wi s.  St at .  § 19. 35( 1) ( i ) .   The 
St ar - Ti mes'  br i ef  does cl ai m a publ i c pur pose.   I t  asser t s t hat  
t he i nvoi ces may i nf or m t he publ i c about  t he use of  t axpayer s '  
dol l ar s and gi ve t he publ i c i nf or mat i on about  al l egat i ons of  
mi sconduct  and how t he al l egat i ons ar e handl ed.   The St ar - Ti mes 
does not  expand on t hi s t hesi s,  but  i t  has not  made t he pur pose 
of  t he r equest  t he l i nchpi n of  i t s  ar gument .   We t her ef or e need 
not  di scuss t he pur pose of  t he St ar - Ti mes'  r equest  f ur t her .  
Compar e Bui l di ng & Const r uct i on Tr ades Counci l  v.  Waunakee 
Communi t y School  Di st r i ct ,  221 Wi s.  2d 575, 587 n. 4,  585 
N. W. 2d 726 ( Ct .  App.  1998) ,  i n whi ch t he r ecor ds r equest er  made 
t he r easons under l y i ng i t s r equest  t he l i nchpi n of  i t s  publ i c-
pol i cy ar gument  t o get  access t o r ecor ds pr epar ed and kept  by a 
subcont r act or .  



No.  2010AP2313   

 

28 
 

Law.   I t  poi nt s out  t hat  i f  Wi s.  St at .  § 19. 36( 3)  does not  appl y 

t o t he i nvoi ces,  i t  wi l l  not  appl y t o ot her  document s pr oduced 

by t he l aw f i r m whi l e def endi ng t he Count y under  t he i nsur ance 

pol i cy,  such as a memor andum of  under st andi ng or  a set t l ement  

agr eement  t he l aw f i r m negot i at es.  

¶64 The i nvoi ces wer e pr oduced by t he l aw f i r m dur i ng i t s 

r epr esent at i on of  t he Count y based on t he l i abi l i t y  i nsur ance 

pol i cy.   The i nvoi ces t her ef or e have a c l ear  connect i on t o t he 

Count y ' s at t or ney- cl i ent  r el at i onshi p wi t h t he l aw f i r m and t he 

l i abi l i t y  i nsur ance pol i cy.      

¶65 Accor di ngl y,  we concl ude t hat  access t o t he i nvoi ces 

i n t he pr esent  case comes wi t hi n t he t ext  of  Wi s.  St at .  

§ 19. 36( 3)  and i s consi st ent  wi t h t he l egi s l at i ve pol i cy of  

" maki ng avai l abl e t hose document s whose cont ent s ar e r el at ed t o 

t he af f ai r s of  gover nment ,  t o t he of f i c i al  act s of  of f i cer s and 

empl oyees,  and t o ' t he conduct  of  gover nment al  busi ness. ' " 34   

I V 

¶66 Fi nal l y,  we t ur n t o pr i or  cour t  i nt er pr et at i ons of  

Wi s.  St at .  § 19. 36( 3)  t o det er mi ne whet her  our  i nt er pr et at i on 

and appl i cat i on of  Wi s.  St at .  § 19. 36( 3)  i n t he pr esent  case 

compor t  wi t h t he case l aw.   I t  i s  i mpor t ant  t o acknowl edge,  as 

do t he par t i es and t he ami ci ,  t hat  none of  t he pr i or  cases i s 

di r ect l y on poi nt .   We agr ee wi t h t he Depar t ment  of  Just i ce t hat  

                                                 
34 Schi l l ,  327 Wi s.  2d 572,  ¶80 ( Abr ahamson,  C. J. ,  l ead 

op. ) .  
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" [ t ] he at t or ney i nvoi ces at  i ssue i n t he pr esent  case f al l  

somewher e bet ween"  t he publ i shed deci s i ons.     

¶67 Each publ i shed deci s i on pr esent s a di f f er ent  f act  

s i t uat i on,  and none addr esses t he t r i par t i t e at t or ney- cl i ent  

r el at i onshi p r el evant  her e.   St i l l ,  an exami nat i on of  t he case 

l aw demonst r at es t hat  our  hol di ng i s consi st ent  wi t h t he 

pr i nci pl es set  f or t h i n t he pr i or  cases.   

¶68 We r ecent l y di scussed Wi s.  St at .  § 19. 36( 3)  i n 

WI REdat a,  I nc.  v.  Vi l l age of  Sussex,  2008 WI  69,  310 

Wi s.  2d 397,  ¶¶79- 89,  751 N. W. 2d 736,  i n deci di ng whet her  an 

aut hor i t y may di r ect  a r equest er  t o seek r ecor ds about  pr oper t y 

assessment s f r om an i ndependent  cont r act or  assessor .   I n 

WI REdat a,  t he aut hor i t y cont r act ed di r ect l y wi t h an i ndependent  

cont r act or  t o compl et e pr oper t y assessment s,  and t he cont r act or  

mai nt ai ned t he r ecor ds.    

¶69 The WI REdat a cour t  concl uded t hat  muni ci pal i t i es coul d 

not  avoi d l i abi l i t y  under  t he Publ i c Recor ds Law by cont r act i ng 

wi t h i ndependent  cont r act or  assessor s f or  t he col l ect i on,  

mai nt enance,  and cust ody of  pr oper t y assessment  r ecor ds. 35  The 

cour t  concl uded t hat  t he pr oper t y assessment  r ecor ds col l ect ed 

and kept  by t he i ndependent  cont r act or  assessor s wer e wi t hi n t he 

scope of  t he cont r act  bet ween t he aut hor i t y and t he assessor  and 

wer e t her ef or e r ecor ds wi t hi n t he pur vi ew of  t he cont r act or s '  

r ecor ds pr ovi s i on i n Wi s.  St at .  § 19. 36( 3) .    

                                                 
35 WI REdat a,  310 Wi s.  2d 397,  ¶¶82,  84.  
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¶70 The pr esent  case i s consi st ent  wi t h t he pr i nci pl es 

t hat  gui ded t he WI REdat a deci s i on.   I n t he pr esent  case,  unl i ke 

i n t he WI REdat a case,  t he aut hor i t y ( t he Count y)  di d not  

cont r act  di r ect l y wi t h t he i ndependent  cont r act or  ( t he l aw f i r m)  

who mai nt ai ned t he i nvoi ces.   We have concl uded i n t he pr esent  

case,  however ,  t hat  t he Count y had a cont r act ual  r el at i onshi p 

( at t or ney- cl i ent )  wi t h t he l aw f i r m based on t he l i abi l i t y  

i nsur ance pol i cy,  a cont r act  bet ween t he Count y and t he 

i nsur ance company.   Fur t her mor e,  pur suant  t o t he l i abi l i t y  

i nsur ance pol i cy  bet ween t he Count y and t he i nsur ance company,  

t her e was subst ant i al  di r ect  i nt er act i on bet ween t he Count y and 

t he l aw f i r m;  bot h t he l aw f i r m and t he Count y had obl i gat i ons 

t o each ot her  pur suant  t o t he l i abi l i t y  i nsur ance pol i cy 

r egar di ng t he conduct  of  t he l i t i gat i on and appar ent l y bot h met  

t hei r  obl i gat i ons.   Thus,  her e as i n WI REdat a,  t he r ecor ds 

r equest ed wer e pr oduced or  col l ect ed under  a cont r act  bet ween 

t he aut hor i t y and t he cont r act or .   The i nvoi ces ar e t her ef or e 

subj ect  t o Wi s.  St at .  § 19. 36( 3) .  

¶71 The cour t  of  appeal s has addr essed Wi s.  St at .  

§ 19. 36( 3)  i n Jour nal / Sent i nel  ( whi ch we have di scussed 

pr evi ousl y)  and agai n i n Machot ka v.  Vi l l age of  West  Sal em,  2000 

WI  App 43,  233 Wi s.  2d 106,  607 N. W. 2d 319,  and Bui l di ng & 

Const r uct i on Tr ades Counci l  v.  Waunakee Communi t y School  

Di st r i ct ,  221 Wi s.  2d 575,  585 N. W. 2d 726 ( Ct .  App.  1998) .   Our  

r ul i ng i n t he pr esent  case i s consi st ent  wi t h bot h cases.  

¶72 I n Machot ka,  t he Vi l l age of  West  Sal em had sol d 

muni ci pal  bonds t o Rober t  W.  Bai r d & Company,  whi ch t hen sol d 
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t he bonds t o i nvest or s.   The i ssue bef or e t he cour t  of  appeal s  

was whet her  t he cont r act or s '  r ecor ds pr ovi s i on r equi r ed t he 

Vi l l age t o pr ovi de a r ecor d r equest er  wi t h t he names of  t he 

ul t i mat e pur chaser s of  t he muni ci pal  bonds.   The cont r act  

bet ween West  Sal em and Bai r d di d not  pr ovi de t hat  t he Vi l l age 

woul d l ear n t he i dent i t i es of  t he ul t i mat e bond pur chaser s,  and 

i t  was not  st andar d i ndust r y pr act i ce t o r eveal  t hose names. 36 

¶73 The cour t  of  appeal s concl uded t hat  Bai r d' s r ecor d of  

sal es t o ul t i mat e i nvest or s was not  a r ecor d pr oduced or  

col l ect ed under  Bai r d' s cont r act  wi t h t he Vi l l age.   Bai r d 

cont r act ed wi t h t he Vi l l age onl y t o under wr i t e t he bond i ssue,  

and anyt hi ng el se i t  di d——such as i t s sal e of  t he bonds t o 

ot her s——" was under t aken f or  Bai r d' s own pur poses and i t s own 

benef i t ,  not  t he Vi l l age' s. " 37  The r ecor ds Bai r d kept  of  i t s  

sal e of  t he Vi l l age' s bonds t o i nvest or s wer e kept  f or  i t s  own 

pur poses,  and wer e not  i n any way par t  of  t he cont r act  wi t h t he 

Vi l l age.   The r ecor ds sought  wer e cr eat ed af t er  Bai r d' s 

cont r act ual  obl i gat i ons t o t he Vi l l age wer e compl et ed. 38   

¶74 I n cont r ast ,  i n t he pr esent  case t he i nsur ance 

company' s cont r act ual  obl i gat i on t o t he Count y was t o pay t he 

Count y ' s at t or ney f ees.    The i nvoi ces at  i ssue wer e pr oduced by 

t he l aw f i r m pur suant  t o i t s wor k f or  i t s  c l i ent s,  t he Count y 

and t he i nsur ance company,  under  t he l i abi l i t y  i nsur ance pol i cy.   

                                                 
36 Machot ka,  233 Wi s.  2d 106,  ¶2,  n. 2.  

37 I d. ,  ¶9.  

38 WI REdat a,  310 Wi s.  2d 397,  ¶87.  
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I nasmuch as t he i nvoi ces at  i ssue i n t he pr esent  case wer e 

pr oduced or  col l ect ed pur suant  t o t he cont r act  bet ween t he 

aut hor i t y ( t he Count y)  and t he cont r act or  ( t he i nsur ance 

company) ,  t hey ar e subj ect  t o Wi s.  St at .  § 19. 36( 3) .       

¶75 The cour t  of  appeal s al so addr essed Wi s.  St at .  

§ 19. 36( 3)  i n Bui l di ng & Const r uct i on Tr ades Counci l  v.  Waunakee 

Communi t y School  Di st r i ct ,  221 Wi s.  2d 575,  585 N. W. 2d 726 ( Ct .  

App.  1998) ,  i n whi ch t he school  di st r i ct  ent er ed i nt o a 

const r uct i on cont r act  wi t h a gener al  cont r act or  who i n t ur n 

ent er ed i nt o cont r act s wi t h subcont r act or s t o per f or m cer t ai n 

wor k on a school  const r uct i on pr oj ect .   The i ssue bef or e t he 

cour t  of  appeal s was whet her  t he Publ i c Recor ds Law,  Wi s.  St at .  

§ 19. 36( 3) ,  consi der ed i n l i ght  of  t he pr evai l i ng wage l aw,  

§ 66. 293,  r equi r ed t he school  di st r i ct  t o obt ai n payr ol l  r ecor ds 

f r om t he subcont r act or s and pr ovi de t hem t o a r ecor d r equest er .  

¶76 Mor e speci f i cal l y,  t he quest i on pr esent ed was whet her  

Wi s.  St at .  § 19. 36( 3)  was appl i cabl e when t he subcont r act or s '  

r ecor ds sought  wer e not  pr oduced or  col l ect ed under  t he school  

di st r i ct ' s  cont r act  wi t h t he cont r act or ,  but  r at her  wer e 

pr oduced ent i r el y under  ot her  cont r act s,  namel y t he cont r act s  

bet ween t he cont r act or  and t he subcont r act or s,  t o whi ch t he 

school  di st r i ct  was not  a par t y.   

¶77 For  Wi s.  St at .  § 19. 36( 3)  t o appl y,  t he cour t  of  

appeal s r equi r ed t he r ecor ds r equest er  t o pr ovi de t he cour t  wi t h 

aut hor i t y t hat  woul d " br i dge t he gap"  bet ween t he r equi r ement  i n 

Wi s.  St at .  § 19. 36( 3)  t hat  t he school  di st r i ct  di scl ose r ecor ds 

pr oduced or  col l ect ed under  i t s cont r act  wi t h t he cont r act or  and 
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t he f act  t hat  t he payr ol l  r ecor ds r equest ed wer e t he i nt er nal  

r ecor ds of  t wo ent i t i es t hat  had ent er ed i nt o subcont r act s wi t h 

t he cont r act or ——subcont r act s t o whi ch t he school  di st r i ct  was 

not  a par t y.   

¶78 Af t er  car ef ul  and det ai l ed anal ysi s of  t he pr evai l i ng 

wage l aws t hat  gover n payr ol l  r ecor ds and t he enf or cement  

met hods of  t he wage l aws,  t he cour t  of  appeal s concl uded t hat  

t he wage l aws r egar di ng moni t or i ng t he pr evai l i ng wage r at es and 

hour s of  wor k f or  empl oyees of  pr i vat e empl oyer s wor ki ng on 

publ i c wor ks pr oj ect s di d not  " br i dge t he gap. "   The cour t  of  

appeal s r ul ed t hat  f or  numer ous r easons,  t he pr evai l i ng wage 

l aws di d not  r ender  t he payr ol l  r ecor ds of  t he subcont r act or s 

wi t hi n t he pur vi ew of  t he cont r act  bet ween t he school  di st r i ct  

and t he cont r act or  or  t he publ i c pol i cy of  t he Publ i c Recor ds 

Law.        

¶79 The Count y ar gues t hat  t her e i s a gap bet ween t he 

r equi r ement  i n Wi s.  St at .  § 19. 36( 3)  t hat  t he Count y di scl ose 

r ecor ds pr oduced or  col l ect ed under  i t s cont r act  wi t h t he 

i nsur ance company ( t he l i abi l i t y  i nsur ance pol i cy)  and t he f act  

t hat  t he i nvoi ces r equest ed wer e r ecor ds gener at ed and submi t t ed 

by t he l aw f i r m t o t he i nsur ance company on t he basi s of  t he 

cont r act  bet ween t he l aw f i r m and t he i nsur ance company.   We 

concl ude t hat  t her e i s no gap i n t he pr esent  case.   The i nvoi ces 

wer e gener at ed and submi t t ed as a r esul t  of  t he t r i par t i t e 

r el at i onshi p of  t he Count y,  i nsur ance company and l aw f i r m 

pur suant  t o t he l i abi l i t y  i nsur ance pol i cy.   The l i abi l i t y  

i nsur ance pol i cy  i s a cont r act  bet ween t he Count y and t he 



No.  2010AP2313   

 

34 
 

i nsur ance company.   We t hus concl ude t hat  our  r ul i ng t oday 

compor t s wi t h t he Bui l di ng & Const r uct i on Tr ades case.   

*  *  *  *  

¶80 I n sum,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.   We use somewhat  di f f er ent  r easoni ng,  however .   We t oo 

concl ude t hat  t he i nvoi ces ar e cont r act or s '  r ecor ds under  Wi s.  

St at .  § 19. 36( 3) .   Our  deci s i on i s based on t he t r i par t i t e 

r el at i onshi p of  t he Count y,  t he i nsur ance company,  and t he l aw 

f i r m,  al l  ar i s i ng f r om t he l i abi l i t y  i nsur ance pol i cy.     

¶81 The t r i par t i t e r el at i onshi p ar i s i ng f r om t he l i abi l i t y  

i nsur ance pol i cy i s as f ol l ows:  

( 1)  The l i abi l i t y  i nsur ance pol i cy i s t he basi s of  a 

cont r act ual  r el at i onshi p bet ween t he Count y and t he 

i nsur ance company:   The i nsur ance company agr ees i n t he 

l i abi l i t y  i nsur ance pol i cy t o pay damages t he Count y owes 

and t o pay at t or ney f ees i ncur r ed f or  t he Count y ' s def ense.    

( 2)  The l i abi l i t y  i nsur ance pol i cy i s t he basi s of  a 

cont r act ual  r el at i onshi p bet ween t he i nsur ance company and 

t he l aw f i r m:   The i nsur ance company r et ai ns t he l aw f i r m,  

pur suant  t o t he l i abi l i t y  i nsur ance pol i cy,  t o r epr esent  

t he Count y and agr ees t o pay t he at t or ney f ees.   The l aw 

f i r m t hat  accept s t he assi gnment  under t akes t he Count y ' s 

r epr esent at i on i n accor dance wi t h t he l i abi l i t y  i nsur ance 

pol i cy.  

( 3)  The l i abi l i t y  i nsur ance pol i cy i s t he basi s of  a 

cont r act ual  r el at i onshi p bet ween t he l aw f i r m and t he 

Count y:   Pur suant  t o t he l i abi l i t y  i nsur ance pol i cy,  t he 
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l aw f i r m r et ai ned by t he i nsur ance company ent er s i nt o a 

cont r act ual  at t or ney- cl i ent  ( agency)  r el at i onshi p wi t h t he 

Count y.  

¶82 The l i abi l i t y  i nsur ance pol i cy t hus i s t he basi s f or  

cont r act ual  r el at i onshi ps bet ween t he Count y and t he i nsur ance 

company,  as wel l  as bet ween t he i nsur ance company and t he l aw 

f i r m,  and t he l aw f i r m and t he Count y.     

¶83 The i nvoi ces——t he bi l l i ngs f or  t he l aw f i r m' s l egal  

wor k per f or med as t he Count y ' s def ense counsel  and t he i nsur ance 

company' s r et ai ned counsel ——wer e pr oduced or  col l ect ed i n t he 

cour se of  t he l aw f i r m' s r epr esent at i on of  t he Count y and t he 

i nsur ance company under  t he l i abi l i t y  i nsur ance pol i cy bet ween 

t he Count y and t he i nsur ance company.   Because t he l i abi l i t y  

i nsur ance pol i cy i s t he basi s f or  t he t r i par t i t e r el at i onshi p 

bet ween t he Count y,  t he i nsur ance company,  and t he l aw f i r m,  and 

i s t he basi s f or  an at t or ney- cl i ent  r el at i onshi p bet ween t he l aw 

f i r m and t he Count y,  we concl ude t hat  t he i nvoi ces wer e pr oduced 

or  col l ect ed dur i ng t he cour se of  t he l aw f i r m' s  r epr esent at i on 

of  t he Count y and t he i nsur ance company pur suant  t o t he 

l i abi l i t y  i nsur ance pol i cy;  t he l i abi l i t y  i nsur ance pol i cy i s a 

cont r act  ent er ed i nt o by t he Count y and t he i nsur ance company.  

Thus,  t he r equi r ement s of  Wi s.  St at .  § 19. 36( 3)  have been met  

and § 19. 36( 3)  gover ns t he accessi bi l i t y  of  t he i nvoi ces.  

¶84 We af f i r m t he deci s i on of  t he cour t  of  appeal s and 

r emand t he pr oceedi ng t o t he c i r cui t  cour t  t o or der  t he Count y 

t o make avai l abl e t o t he St ar - Ti mes unr edact ed copi es of  t he 

i nvoi ces.  
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By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶85 PATI ENCE DRAKE ROGGENSACK,  J.  ( concur r i ng) .    I  j oi n 

t he maj or i t y opi ni on i n concur r ence.   I  wr i t e separ at el y t o 

r ei t er at e a poi nt  t hat  t he maj or i t y opi ni on emphasi zes:   our  

deci s i on i n t hi s case does not hi ng t o al t er  t he r ul es gover ni ng 

at t or ney- cl i ent  pr i v i l ege,  at t or ney wor k- pr oduct ,  or  any ot her  

dut i es i nvol v i ng at t or ney conf i dent i al i t y .   See maj or i t y op. ,  

¶¶14–15.   The par t i es nei t her  br i ef ed nor  ar gued t hese i ssues,  

and t he cour t  pr oper l y decl i nes t o addr ess t hese i ssues.   

Accor di ngl y,  I  r espect f ul l y concur .  
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¶86 DAVI D T.  PROSSER,  J.    ( di ssent i ng) .   The maj or i t y 

opi ni on per mi t s Wi sconsi n' s publ i c r ecor ds l aw t o br each 

pr i v i l eged communi cat i ons,  cont r ar y t o sound publ i c pol i cy and 

t he t ext  of  t he publ i c r ecor ds st at ut e.   The maj or i t y ' s  

assur ance t hat  t he opi ni on " does not  al t er  t he r ul es gover ni ng 

conf i dent i al i t y ,  at t or ney- cl i ent  pr i v i l ege,  or  l awyer s '  wor k 

pr oduct ,  or  any ot her  r ul es pr ot ect i ng agai nst  di scl osur e, "  

maj or i t y op. ,  ¶15,  i s unper suasi ve gi ven t he opi ni on' s anal ysi s 

and i t s ot her  decl ar at i ons.   Because I  bel i eve t he opi ni on has 

ser i ous negat i ve r ami f i cat i ons f or  t he pr act i ce of  l aw,  I  

r espect f ul l y di ssent .  

I  

¶87 Juneau Count y ( t he Count y)  cont r act ed wi t h Wi sconsi n 

Count y Mut ual  I nsur ance Cor por at i on ( Count y Mut ual )  t o pr ovi de 

publ i c ent i t y l i abi l i t y  i nsur ance f or  t he Count y.   Under  t hi s 

i nsur ance pol i cy ( or  i nsur ance cont r act ) ,  Count y Mut ual  

commi t t ed i t sel f  t o pay damages t hat  t he Count y became l egal l y 

obl i gat ed t o pay as t he r esul t  of  a cover ed occur r ence.   The 

pol i cy al so cover ed at t or ney f ees and cost s r el at ed t o def endi ng 

a c l ai m.   The publ i c ent i t y l i abi l i t y  pol i cy was si mi l ar  t o 

i nsur ance pol i c i es acqui r ed by a mul t i t ude of  Wi sconsi n 

muni ci pal i t i es and l i kel y par al l el  t o t he l i abi l i t y  pol i c i es 

acqui r ed by i nnumer abl e non- publ i c ent i t i es such as busi nesses 

and nonpr of i t s.    

¶88 I n 2008 Juneau Count y Sher i f f  Br ent  Ol eson suspended 

one of  hi s deput i es,  Jer emy Haske,  f or  al l eged mi sconduct .   Thi s 

act i on l ed t o l i t i gat i on,  i ncl udi ng t wo l awsui t s by Haske 
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agai nst  t he sher i f f .   The Count y cal l ed upon i t s i nsur er ,  Count y 

Mut ual ,  t o pr ov i de a def ense.   Count y Mut ual  assi gned t he 

Mi l waukee l aw f i r m of  Cr i vel l o Car l son,  S. C.  ( Cr i vel l o Car l son)  

t o pr ovi de r epr esent at i on.  

¶89 I n t he mi dst  of  t hi s l i t i gat i on,  t he Juneau Count y 

St ar - Ti mes ( St ar - Ti mes)  made a publ i c r ecor ds r equest  t hr ough 

t he Juneau Count y Cl er k.   The St ar - Ti mes r equest ed access t o any 

l egal  bi l l s  f or  2008,  2009,  and 2010 submi t t ed by Cr i vel l o 

Car l son t o Count y Mut ual  f or  i t s  r epr esent at i on of  t he Count y i n 

t he Haske mat t er s.  

¶90 The r ecor d shows t hat  At t or ney Mi chel e M.  For d 

( At t or ney For d)  of  Cr i vel l o Car l son,  af t er  conf er r i ng wi t h t he 

Count y ' s cor por at i on counsel ,  suppl i ed t he St ar - Ti mes wi t h 27 

pages of  r edact ed l egal  i nvoi ces t hat  i t  had submi t t ed t o Count y 

Mut ual .   These i nvoi ces wer e dat ed Febr uar y 16,  2009;  June 8,  

2009;  August  20,  2009;  or  Sept ember  22,  2009,  r espect i vel y.   The 

r edact ed i nvoi ces showed t ot al  hour s i n each r epor t i ng per i od;  

t ot al  at t or ney f ees i n each r epor t i ng per i od;  and ot her  

di sbur sement s i n each r epor t i ng per i od.   They r eveal ed t he days 

At t or neys For d,  John T.  Juet t ner ,  and Li nda J.  Sl awson wor ked on 

t he cases but  di d not  r eveal  t he exact  amount  of  t i me t hat  an 

at t or ney put  i n on a gi ven day.   Most  s i gni f i cant l y,  t he 

i nvoi ces di d not  di scl ose what  an at t or ney was doi ng on a gi ven 

day.  

¶91 At t or ney For d expl ai ned i n a cover  l et t er  t o t he St ar -

Ti mes t hat  " The i nvoi ces have been r edact ed t o excl ude 

i nf or mat i on t hat  i s pr i v i l eged by st at ut e and common l aw.   
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Access t o r ecor ds may be deni ed wher e t her e i s a speci f i c  

st at ut or y exempt i on t o di scl osur e,  Wi s.  St at .  § 19. 36,  or  wher e 

t her e i s a common l aw or  publ i c pol i cy except i on. "    

¶92 At t or ney For d c i t ed Wi s.  St at .  § 905. 03,  t he l awyer -

c l i ent  pr i v i l ege st at ut e.   She al so c i t ed " t he pr i v i l eged st at us 

of  at t or ney wor k pr oduct . "   " The pr esumpt i on of  access under  

[ Wi s.  St at . ]  § 19. 35( 1) ( a)  i s def eat ed because t he at t or ney wor k 

pr oduct  qual i f i es under  t he ' ot her wi se pr ovi ded by l aw'  

except i on. "  

¶93 When t he Count y decl i ned t o r el ease addi t i onal  

i nf or mat i on f r om t he l egal  i nvoi ces,  t he St ar - Ti mes f i l ed sui t  

i n Juneau Count y Ci r cui t  Cour t .  

¶94 Adams Count y Ci r cui t  Judge Char l es A.  Pol l ex was sent  

t o Juneau Count y t o hear  t he case.   He det er mi ned t hat  whi l e 

Juneau Count y was an " aut hor i t y"  under  t he publ i c r ecor ds l aw,  

" Ther e i s no evi dence bef or e t he cour t  t hat  t he i nf or mat i on i n 

quest i on has been cr eat ed by nor  t hat  i t  i s  bei ng kept  by Juneau 

Count y. "  

¶95 Because t he unr edact ed i nvoi ces wer e not  a Juneau 

Count y " r ecor d, "  t he cour t  next  consi der ed whet her  t he l egal  

i nvoi ces wer e a " cont r act or  r ecor d"  under  Wi s.  St at .  § 19. 36( 3) .   

The cour t  concl uded t hat :  

The i nvoi ces f or  at t or ney' s f ees r ender ed ar e,  as f ar  
as t hi s summar y j udgment  r ecor d i s concer ned,  a 
pr i vat e mat t er  bet ween t he Cr i vel l o Car l son l aw f i r m 
and Wi sconsi n Count y Mut ual  I nsur ance Cor p.  and any 
connect i on bet ween t he i nvoi ces and Juneau Count y ' s 
cont r act  wi t h Wi sconsi n Count y Mut ual  I nsur ance Cor p.  
i s t enuous at  best .  
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Thus,  t he cour t  hel d t hat  t he i nvoi ces di d not  qual i f y under  

§ 19. 36( 3) .  

¶96 I n addi t i on,  t he c i r cui t  cour t  f ound t hat  " t he 

i nvoi ces cont ai n det ai l ed descr i pt i ons of  t he nat ur e of  t he 

l egal  ser vi ces r ender ed t o Juneau Count y.   Pr oduci ng t hese 

bi l l i ng r ecor ds woul d,  t her ef or e[ , ]  r eveal  t he subst ance of  

l awyer - c l i ent  communi cat i ons and f al l  wi t hi n t he pur vi ew of  t he 

l awyer - c l i ent  pr i v i l ege. "  

¶97 The cour t  of  appeal s r ever sed,  r ej ect i ng t he Count y ' s  

expl anat i on of  t he r edact i ons and t he ci r cui t  cour t ' s 

det er mi nat i ons.   I t  di r ect ed t he ci r cui t  cour t  " t o or der  t he 

Count y t o make avai l abl e t o t he St ar - Ti mes unr edact ed copi es of  

t he i nvoi ces. "   Juneau Cnt y.  St ar - Ti mes v.  Juneau Cnt y. ,  2011 WI  

App 150,  ¶2,  337 Wi s.  2d 710,  807 N. W. 2d 655 ( emphasi s added) .   

The maj or i t y now af f i r ms t hi s concl usi on wi t hout  di r ect l y 

di scussi ng t he l awyer - c l i ent  pr i v i l ege or  l awyer  wor k pr oduct .  

¶98 I n shor t ,  t he maj or i t y det er mi nes t hat  t hi s  case can 

be deci ded by i t s const r uct i on of  Wi s.  St at .  § 19. 36( 3) .  

I I  

¶99 Wi sconsi n St at .  § 19. 36( 3)  r eads as f ol l ows:  

 Cont r act or s '  Recor ds.   Subj ect  t o sub.  ( 12) ,  each 
aut hor i t y shal l  make avai l abl e f or  i nspect i on and 
copyi ng under  s.  19. 35( 1)  any r ecor d pr oduced or  
col l ect ed under  a cont r act  ent er ed i nt o by t he 
aut hor i t y wi t h a per son ot her  t han an aut hor i t y t o t he 
same ext ent  as i f  t he r ecor d wer e mai nt ai ned by t he 
aut hor i t y.   Thi s subsect i on does not  appl y t o t he 
i nspect i on or  copyi ng of  a r ecor d under  s.  
19. 35( 1) ( am) .  
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¶100 The cr uci al  wor ds i n t hi s subsect i on ar e " any r ecor d 

pr oduced or  col l ect ed under  a cont r act  ent er ed i nt o by t he 

aut hor i t y. "  

¶101 The r el at i onshi ps i n t hi s case may be di agr ammed usi ng 

t he t hr ee cor ner s of  a t r i angl e.   I n one cor ner  of  t he t r i angl e 

i s Juneau Count y ( t he i nsur ed) .   I n anot her  cor ner  i s Count y 

Mut ual  ( t he i nsur er ) .   Ther e i s i ndi sput abl y a cont r act  bet ween 

t hese t wo " cor ner s"  and any r ecor d " pr oduced"  or  " col l ect ed"  

" under "  t hi s cont r act  i s  a " cont r act or  r ecor d"  under  t he 

st at ut e,  even t hough i t  was not  cr eat ed or  kept  by t he Count y.  

¶102 Ther e i s anot her  cor ner  t o t he t r i angl e r epr esent i ng 

Cr i vel l o Car l son.   Cr i vel l o Car l son has a cont r act  wi t h Count y 

Mut ual .   Thi s cont r act  i s  di f f er ent  f r om t he Count y ' s i nsur ance 

cont r act .   We do not  know t he pr ovi s i ons of  t hi s cont r act ;  t hat  

i s ,  we do not  know t he pr eci se r el at i onshi p bet ween Count y 

Mut ual  and Cr i vel l o Car l son i n t er ms of  whi ch Cr i vel l o Car l son 

at t or neys wi l l  be i nvol ved i n r epr esent i ng t he publ i c ent i t i es  

t hat  Count y Mut ual  i nsur es,  how much t he f i r m wi l l  be 

compensat ed f or  i t s ser vi ces,  when i t  wi l l  be compensat ed f or  

i t s ser vi ces,  what  sor t  of  br i ef i ngs Cr i vel l o Car l son must  

pr ovi de t o t he i nsur er ,  and what  k i nd of  i nvoi ces t he f i r m must  

submi t .   We al so do not  know when t hi s cont r act ual  r el at i onshi p 

began.   What  we do know i s t hat  t he Count y was not  a par t y t o 

t hi s second cont r act  and t hat  t he Count y di d not  sel ect  and di d 
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not  have a r i ght  t o sel ect  Cr i vel l o Car l son as i t s l aw f i r m. 1  

Cr i vel l o Car l son,  by i t s own admi ssi on,  was " assi gned"  t o 

r epr esent  Juneau Count y. 2 

                                                 
1 The Legal  Expense Cover age Endor sement  t o t he i nsur ance 

pol i cy st at es:  " We [ Count y Mut ual ]  have t he r i ght  and dut y t o 
sel ect  counsel  t o handl e any mat t er  f or  whi ch you have gi ven 
not i ce of  your  i nt ent  t o seek l egal  expense cover age under  
Cover age D. "   Thi s par t i cul ar  pr ovi s i on cover ed l egal  expense 
cover age r el at ed t o " col l ect i ve bar gai ni ng di sput es,  di sput es 
wi t h r egul at or y agenci es or  di sput es i nvol v i ng any oper at i on of  
pr i nci pl es of  emi nent  domai n,  condemnat i on pr oceedi ngs or  
i nver se condemnat i on. "   

The i nsur ance pol i cy pr ovi s i on r el at i ng t o gener al  l egal  
def ense and set t l ement  r eads as f ol l ows:  

We have t he r i ght  and dut y t o def end any sui t  
agai nst  t he i nsur ed seeki ng monet ar y damages on 
account  of  bodi l y i nj ur y,  per sonal  i nj ur y,  pr oper t y 
damage or  er r or s and omi ssi ons or  any combi nat i on 
t her eof ,  but :  

1.  The amount  we pay f or  damages i s l i mi t ed 
as descr i bed i n Sect i on I V – Li mi t s of  I nsur ance;  

2.  We may,  at  our  di scr et i on,  i nvest i gat e 
any occur r ence and set t l e any cl ai m or  sui t  t hat  
may r esul t  even i f  t he set t l ement  amount  i s 
excl usi vel y wi t hi n t he i nsur ed' s deduct i bl e;  and 

3.  Our  r i ght  and dut y t o def end end when we 
have used up t he Li mi t  of  I nsur ance i n t he 
payment  of  j udgment s or  set t l ement s under  
Cover ages A,  B,  or  C.   Thi s appl i es t o bot h 
c l ai ms and sui t s  pendi ng at  t hat  t i me and t hose 
f i l ed t her eaf t er .  

Def ense cost s ar e payabl e i n addi t i on t o t he pol i cy 
l i mi t  af t er  any appl i cabl e deduct i bl e has been 
exhaust ed.  

2 See l et t er  f r om Mi chel e For d t o Juneau Count y St ar - Ti mes 
dat ed Febr uar y 10,  2010.  



No.   2010AP2313. dt p 

 

7 
 

¶103 Cr i vel l o Car l son' s i nvoi ces t o Count y Mut ual  woul d not  

have been sent  t o t he Count y but  f or  t he St ar - Ti mes publ i c 

r ecor ds r equest .   Thus,  t he i nvoi ces wer e not  " pr oduced"  f or  t he 

Count y or  " col l ect ed"  f or  t he Count y.   They wer e " pr oduced"  or  

" col l ect ed"  under  t he Count y ' s i nsur ance cont r act  onl y 

i ndi r ect l y,  r ai s i ng t he quest i on whet her  an i ndi r ect  connect i on 

i s al l  t he st at ut e r equi r es.  

¶104 Count y Mut ual  must  have cont r act s wi t h pr ovi der s f or  

equi pment  and ser vi ces t hat  ar e pai d f or  i n par t  by Juneau 

Count y ' s i nsur ance pr emi ums.   Thus,  i f  Cr i vel l o Car l son' s 

i nvoi ces ar e " under "  t he Count y ' s i nsur ance cont r act ,  ot her  

i nvoi ces sent  t o Count y Mut ual  i nvol v i ng some i nt er act i on wi t h 

t he Count y may be " under "  t he i nsur ance cont r act  as wel l .   Thi s 

i s why t he Wi sconsi n Count i es Associ at i on expr essed concer n t hat  

t he cour t  of  appeal s deci s i on——whi ch t he maj or i t y af f i r ms——

" suggest s t hat  an aut hor i t y ' s dut y t o pr ovi de access t o 

cont r act or s '  r ecor ds i s al most  l i mi t l ess. "  

¶105 The maj or i t y opi ni on commences i t s anal ysi s wi t h t he 

s i mpl e pr oposi t i on t hat  " ( 1)  The l i abi l i t y  i nsur ance pol i cy i s  

t he basi s of  a cont r act ual  r el at i onshi p bet ween t he Count y and 

t he i nsur ance company[ . ] "   Maj or i t y op. ,  ¶11 ( emphasi s added) .   

Thi s pr oposi t i on may be t r ue,  but  i t  i s  al so t r ue t hat  t he 

l i abi l i t y  i nsur ance pol i cy i s a cont r act .   A cont r act  gi ves r i se 

t o a cont r act ual  r el at i onshi p.   The maj or i t y opi ni on adopt s " t he 

basi s of "  phr aseol ogy,  however ,  so t hat  i t  can t r eat  ot her  

r el at i onshi ps i n t he t r i angl e as f unct i onal l y equi val ent  t o t he 

Count y ' s i nsur ance cont r act .  



No.   2010AP2313. dt p 

 

8 
 

¶106 The maj or i t y ' s st at ement  t hat  " ( 2)  The l i abi l i t y  

i nsur ance pol i cy i s t he basi s of  a cont r act ual  r el at i onshi p 

bet ween t he i nsur ance company and t he l aw f i r m[ , ] "  i d. ,  ¶11 

( emphasi s added) ,  i s  t r ue onl y  i f  t he l aw f i r m' s cont r act ual  

r el at i onshi p was i ni t i at ed because of  t he Count y ' s l i abi l i t y 

i nsur ance pol i cy.   Thi s i s not  a f act  of  r ecor d.  

¶107 The maj or i t y opi ni on al so asser t s t hat  t he at t or ney-

cl i ent  r el at i onshi p bet ween Cr i vel l o Car l son and Juneau Count y 

i s a t hi r d " cont r act ual "  r el at i onshi p.   I d. ,  ¶11.   Thi s may not  

be t r ue.   A l awyer - c l i ent  r el at i onshi p i s a f i duci ar y 

r el at i onshi p. 3  I t  i s  of t en an agency r el at i onshi p.   But  i t  i s  

not  necessar i l y  a cont r act ual  r el at i onshi p.   The maj or i t y 

opi ni on' s concl usor y asser t i ons t o t he cont r ar y ar e over l y 

sweepi ng,  and t hey have not  been suppor t ed wi t h Wi sconsi n 

pr ecedent .  

¶108 Once est abl i shed and sanct i f i ed,  t he " t r i par t i t e"  

r el at i onshi p descr i bed i n t he maj or i t y opi ni on i s subj ect  t o 

appl i cat i on i n ot her  cont ext s.   For  i nst ance,  suppose an 

" aut hor i t y"  ent er s i nt o a col l ect i ve bar gai ni ng agr eement  ( e. g. ,  

cont r act )  wi t h a publ i c empl oyee uni on.   I f  t he uni on l at er  

hi r es counsel  t o r epr esent  one of  t he aut hor i t y ' s empl oyees,  

must  t he uni on di scl ose t he l egal  i nvoi ces i t  r ecei ves f r om 

hi r ed counsel ?  Ar e t hese i nvoi ces cont r act or  r ecor ds because 

t hey ar e i ndi r ect l y " under "  t he col l ect i ve bar gai ni ng cont r act ? 

                                                 
3 See,  e. g. ,  Sands v.  Menar d,  I nc. ,  2010 WI  96,  ¶53,  328 

Wi s.  2d 647,  787 N. W. 2d 384;  Ber ner  Cheese Cor p.  v.  Kr ug,  2008 
WI  95,  ¶41,  312 Wi s.  2d 251,  752 N. W. 2d 800.  
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¶109 I t  i s  not  di f f i cul t  t o appl y t he pr i nci pl es of  t he 

maj or i t y opi ni on t o ot her  s i t uat i ons i nvol v i ng l egal  

r epr esent at i on as wel l  as ot her  sensi t i ve r el at i onshi ps l oosel y  

r el at ed t o an aut hor i t y ' s cont r act .  

¶110 Thus,  t he pi vot al  quest i on bef or e t he cour t  i s  whet her  

r ecor ds r el at ed onl y i ndi r ect l y t o a cont r act  ent er ed i nt o by an 

aut hor i t y ar e r ecor ds " under "  t hat  cont r act  t hat  must  be 

di sgor ged by t he aut hor i t y pur suant  t o t he publ i c r ecor ds l aw.  

¶111 The ami cus Wi sconsi n Depar t ment  of  Just i ce ( t he DOJ)  

ur ges t he cour t  t o i nt er pr et  " any r ecor d pr oduced or  col l ect ed 

under  a cont r act "  as a r ecor d " r equi r ed or  obl i gat ed by a 

cont r act . "   I t  cont ends t hat  t he " st at ut or y l anguage,  

l egi s l at i ve hi st or y,  and publ i c pol i cy al l  suppor t  t hi s r esul t . "  

¶112 The DOJ f ur t her  ar gues t hat  t he l egi s l at ur e knew how 

t o dr af t  br oader  l anguage descr i bi ng cont r act or  r ecor ds i n Wi s.  

St at .  § 19. 36( 3)  t han i t  event ual l y chose.   The DOJ concl udes 

t hat  because t he l egi s l at ur e chose not  t o use br oad l anguage i n 

§ 19. 36( 3) ,  t he cont r act or  r ecor ds pr ovi s i on does not  i ncl ude 

any r ecor d " used i n connect i on wi t h t he per f or mance of  

cont r act ual  ser vi ces. "   The DOJ bel i eves t hat  t he cour t  of  

appeal s deci s i on wr ongl y adopt s t he " used i n connect i on wi t h"  

concept  f or  t he cont r act or  r ecor ds pr ovi s i on i n § 19. 36( 3) .  

¶113 The DOJ poi nt s  t o l egi s l at i ve hi st or y i n i t s anal ysi s.   

The l egi s l at ur e cr eat ed Wi s.  St at .  § 19. 36( 3)  i n ch.  335,  Laws 

of  1981 ( Chapt er  335) .   Chapt er  335 was based on amended 1979 

Senat e Bi l l  482 t hat  f ai l ed t o pass ( SB 482) .   Dr af t i ng Fi l e,  

ch.  335,  Laws of  1981,  Legi s l at i ve Ref er ence Bur eau,  Madi son,  



No.   2010AP2313. dt p 

 

10 
 

Wi s.   Senat e Bi l l  482 di d not  i ncl ude a cont r act or  r ecor ds 

pr ovi s i on l i ke t he cur r ent  § 19. 36( 3) .   However ,  SB 482,  as 

amended,  added a def i ned t er m,  " mai nt ai ns, "  i n r egar d t o 

per sonal  dat a mai nt ai ned by an aut hor i t y. 4  Thi s def i ned t er m 

used t he br oad concept  of  " used i n connect i on wi t h, "  s i mi l ar  t o 

t he br oad i nt er pr et at i on of  t he cont r act or  r ecor ds pr ovi s i on 

adopt ed by t he cour t  of  appeal s i n t hi s case.   Cf .  St ar - Ti mes,  

337 Wi s.  2d 710,  ¶¶17,  22–23.    

¶114 Ul t i mat el y,  Chapt er  335 di d not  i ncl ude t he br oadl y 

def i ned t er m " mai nt ai ns"  as dr af t ed f or  SB 482.   I n f act ,  t he 

l egi s l at ur e r ej ect ed sever al  at t empt s t o amend Chapt er  335 t o 

i ncl ude t he br oader  " mai nt ai ns"  def i ni t i on f r om SB 482.   Thus,  

t he DOJ concl udes,  t he l egi s l at ur e knew how t o descr i be 

cont r act or  r ecor ds i n br oad t er ms,  chose not  t o use br oad t er ms,  

and t hi s cour t  shoul d not  i nt er pr et  t he pr esent  cont r act or  

r ecor ds pr ovi s i on i n Wi s.  St at .  § 19. 36( 3)  as br oadl y as t he 

cour t  of  appeal s di d and as t he maj or i t y opi ni on does now.    

¶115 The maj or i t y ' s di smi ssal  of  t he DOJ' s ar gument  i s not  

compel l i ng.   I  woul d adopt  t he DOJ' s i nt er pr et at i on of  t he 

publ i c r ecor ds l aw,  r ecogni z i ng t hat  t he DOJ i s ent i t l ed t o 

gr eat  wei ght  def er ence because of  t he exper i ence of  t hi s agency 

char ged wi t h enf or ci ng t he l aw.  

                                                 
4 The engr ossed ver si on of  1979 Senat e Bi l l  492 def i ned 

" mai nt ai ns"  t o i ncl ude dat a i n " t he l egal  cust ody of  a per son 
who per f or ms or  has per f or med ser vi ces under  cont r act  t o t he 
aut hor i t y agency and t he dat a has been col l ect ed,  st or ed,  
di ssemi nat ed or  used i n connect i on wi t h t he per f or mance of  t he 
ser vi ces .  .  .  . "    
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¶116 I f  t he DOJ' s i nt er pr et at i on wer e adopt ed,  t he l egal  

i nvoi ces woul d not  be cont r act or  r ecor ds under  Wi s.  St at .  

§ 19. 36( 3) .  

I I I  

¶117 Juneau Count y has not  r el i ed on Wi s.  St at .  § 905. 03,  

t he st at ut e on l awyer - c l i ent  pr i v i l ege,  as a basi s f or  i t s  

nondi scl osur e,  i n ar gui ng i t s case i n t hi s cour t .   I t  di d,  

however ,  asser t  t he pr i v i l ege i n t he c i r cui t  cour t  and i n t he 

cour t  of  appeal s.  

¶118 The maj or i t y sei zes upon t he Count y ' s st r at egy i n t hi s 

cour t  as j ust i f i cat i on f or  not  di scussi ng t he l awyer - c l i ent  

pr i v i l ege i n i t s opi ni on.   Nonet hel ess,  i n or der i ng t he Count y 

t o t ur n over  unr edact ed l egal  i nvoi ces under  t he publ i c r ecor ds 

l aw,  t he maj or i t y appear s t o be sendi ng a message t hat  t he 

conf i dent i al i t y  of  l egal  i nvoi ces may be i n j eopar dy under  t he 

publ i c r ecor ds l aw.   I f  t hi s i s cor r ect ,  i t  woul d be ver y bad 

news f or  " aut hor i t i es"  i nvol ved i n l i t i gat i on because i t  woul d 

depar t  f r om est abl i shed pr ecedent  by t r eat i ng " aut hor i t y"  

par t i es di f f er ent  f r om non- aut hor i t y par t i es under  Wi s.  St at .  

§ 905. 03. 5  

                                                 
5 Wi sconsi n St at .  § 905. 03( 2)  and ( 3)  pr ovi de i n par t :  
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¶119 Our  pr ecedent  i s t hat  " at t or ney bi l l i ng r ecor ds ar e 

pr ot ect ed by t he l awyer - c l i ent  pr i v i l ege. "   Lane v.  Shar p 

Packagi ng Syst ems,  I nc. ,  2002 WI  28,  ¶3,  251 Wi s.  2d 68,  640 

N. W. 2d 788.   They ar e conf i dent i al  i f  t hey r eveal  t he nat ur e of  

l egal  ser vi ces pr ovi ded or  t he subst ance of  l awyer - c l i ent  

communi cat i ons.   I d.  

¶120 I n Lane,  t he cour t  obser ved t hat  " once t he 

pr of essi onal  r el at i onshi p i s est abl i shed,  al l  communi cat i ons,  

or al  and wr i t t en,  bet ween at t or ney and cl i ent  ar e pr i v i l eged 

f r om pr oduct i on excl udi ng t hose except i ons out l i ned i n t he 

st at ut e. "   I d. ,  ¶21 ( quot i ng St at e ex r el .  Dudek v.  Ci r cui t  

Cour t  f or  Mi l waukee Cnt y. ,  34 Wi s.  2d 559,  580,  150 N. W. 2d 387 

( 1967) ) .   However ,  t he cour t  added t hat  t he pr i v i l ege shoul d be 

cont ai ned so t hat  i t  does not  ext end beyond i t s cor e r at i onal e 

of  ensur i ng candor  and f ul l  di scl osur e bet ween l awyer  and 

cl i ent .   Lane,  251 Wi s.  2d  68,  ¶21.  

                                                                                                                                                             
( 2)  Gener al  Rul e of  Pr i v i l ege.   A c l i ent  has a pr i v i l ege 

t o r ef use t o di scl ose and t o pr event  any ot her  per son f r om 
di scl osi ng conf i dent i al  communi cat i ons made f or  t he pur pose of  
f aci l i t at i ng t he r endi t i on of  pr of essi onal  l egal  ser vi ces t o t he 
c l i ent :  bet ween t he cl i ent  or  t he c l i ent ' s r epr esent at i ve and 
t he cl i ent ' s l awyer  or  t he l awyer ' s r epr esent at i ve;  or  bet ween 
t he cl i ent ' s l awyer  and t he l awyer ' s r epr esent at i ve;  or  by t he 
c l i ent  or  t he c l i ent ' s l awyer  t o a l awyer  r epr esent i ng anot her  
i n a mat t er  of  common i nt er est ;  or  bet ween r epr esent at i ves of  
t he c l i ent  or  bet ween t he cl i ent  and a r epr esent at i ve of  t he 
c l i ent ;  or  bet ween l awyer s r epr esent i ng t he cl i ent .  

( 3)  Who May Cl ai m t he Pr i v i l ege.   The pr i v i l ege may be 
cl ai med by t he c l i ent ,  .  .  .   The per son who was t he l awyer  at  
t he t i me of  t he communi cat i on may cl ai m t he pr i v i l ege but  onl y 
on behal f  of  t he c l i ent .   The l awyer ' s aut hor i t y t o do so i s 
pr esumed i n t he absence of  evi dence t o t he cont r ar y.  
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¶121 Hence,  l egal  i nvoi ces ar e not  i nher ent l y beyond t he 

r each of  a publ i c r ecor ds r equest ,  especi al l y when t he r equest  

i s f ocused on f ee ar r angement s i nvol v i ng t he expendi t ur e of  t ax 

dol l ar s.   But  when a r equest  seeks t o uncover  det ai l s about  " t he 

nat ur e of  l egal  ser vi ces pr ovi ded, "  i d. ,  ¶37 ( c i t i ng Uni t ed 

St at es v.  Hor n,  976 F. 2d 1314,  1316- 17 ( 9t h Ci r .  1992) ,  and Real  

v.  Cont ' l  Gr oup,  I nc. ,  116 F. R. D.  211,  213- 14 ( N. D.  Cal  1986) ) ,  

or  " t he subst ance of  l awyer - c l i ent  communi cat i ons, "  Lane,  251 

Wi s.  2d 68,  ¶39,  t he r equest  becomes hi ghl y sensi t i ve and may 

r equi r e i n camer a r evi ew by a cour t ,  as happened her e. 6 

¶122 I n my vi ew,  t he Count y,  Count y Mut ual ,  and Cr i vel l o 

Car l son al l  had t he r i ght  t o asser t  t he l awyer - cl i ent  pr i v i l ege.   

Count y Mut ual  and Cr i vel l o Car l son had an obl i gat i on t o do so.  

¶123 The l awyer - c l i ent  pr i v i l ege may be cl ai med by t he 

c l i ent  ( t he Count y) .   Wi s.  St at .  § 905. 03( 3) .   I n t hi s case i t  

was.   The cl i ent ' s deci s i on bi nds ot her s who ar e bound up i n a 

conf i dent i al  r el at i onshi p wi t h t he c l i ent .  

¶124 Count y Mut ual  had and has a cont r act ual  and f i duci ar y 

r el at i onshi p wi t h t he Count y and i s a " r epr esent at i ve of  t he 

l awyer "  as def i ned i n Wi s.  St at .  § 905. 03( 1) ( c)  and l i s t ed i n 

Wi s.  St at .  § 905. 03( 2) .   I f  t he l at t er  cat egor i zat i on wer e not  

t r ue,  t he i nsur er ' s abi l i t y  t o pr ot ect  i t s  i nsur ed cl i ent ' s 

conf i dent i al  communi cat i ons woul d become hol l ow.   I n suppor t  of  

t hi s cat egor i zat i on,  t he i nsur er / " r epr esent at i ve of  t he l awyer "  

                                                 
6 The cour t  of  appeal s acknowl edges t hat  " many of  t he 

r edact ed por t i ons ar e descr i pt i ons of  l egal  ser vi ces r ender ed. "   
Juneau Cnt y.  St ar - Ti mes v.  Juneau Cnt y. ,  2011 WI  App 150,  ¶41,  
337 Wi s.  2d 710,  807 N. W. 2d 655;  see al so i d. ,  ¶45.  
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moni t or s t he l awyer ' s expendi t ur es,  pays t he l awyer ' s bi l l s ,  and 

pl ays a r ol e i n any set t l ement .  

¶125 The st akes i n t hi s di sput e ar e obvi ous.   The St ar -

Ti mes al r eady has i nf or mat i on on t he names of  t he Count y ' s 

l awyer s,  t he number  of  hour s t hey wor ked,  and t he amount  t hey 

wer e pai d——not  by t he Count y wi t h Count y t ax dol l ar s,  but  by t he 

Count y ' s i nsur er .   What  t he St ar - Ti mes want s ar e " det ai l ed 

descr i pt i ons of  t he nat ur e of  t he l egal  ser vi ces r ender ed"  and 

" t he subst ance of  [ t he]  l awyer - c l i ent  communi cat i ons. "   See ¶96,  

supr a.  

¶126 Any cour t  t hat  det er mi nes t hat  t hese mat t er s of  

subst ance ar e not  pr esent  i n t he subj ect  i nvoi ces must  be 

pr epar ed t o r ul e t hat  t he c i r cui t  cour t ' s  f i ndi ngs wer e cl ear l y 

er r oneous.  

¶127 Deci di ng t hi s case wi t hout  di scussi ng t he l awyer -

c l i ent  pr i v i l ege i n r el at i on t o t he l i mi t i ng l anguage of  t he 

publ i c r ecor ds l aw ( i n Wi s.  St at .  §§ 19. 31,  19. 35( 1) ,  19. 36( 1) ,  

and 19. 85( 1) ( g) )  cast s a dar k shadow over  t he l awyer - c l i ent  

pr i v i l ege and ot her  pr i v i l eges i n Chapt er  905.    

¶128 An appel l at e cour t  shoul d r educe uncer t ai nt y,  not  

magni f y i t .   The l i kel y r esul t  of  t hi s case wi l l  be t o f or ce 

changes i n bi l l i ng pr act i ce.   I n t he f ut ur e,  l egal  i nvoi ces 

r el at ed t o an " aut hor i t y"  may be sani t i zed so t hat  t hey pr ovi de 

i nsur er s and publ i c ent i t y c l i ent s wi t h no i nf or mat i on except  

t he hour s wor ked and t he amount  owed as wel l  as an i nvi t at i on t o 

di scuss t he det ai l s or al l y.  

¶129 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  
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¶130 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n t hi s opi ni on wi t h 

t he caveat s expr essed i n Just i ce Zi egl er ' s di ssent i ng opi ni on.  
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¶131 ANNETTE KI NGSLAND ZI EGLER,  J.    ( di ssent i ng) .   I  j oi n 

Just i ce Pr osser ' s di ssent  and wr i t e separ at el y  t o c l ar i f y my 

posi t i on r egar di ng Sect i on I I I  of  t hat  di ssent  as i t  per t ai ns t o 

my i nt er pr et at i on of  t he maj or i t y opi ni on and t o c l ar i f y t he 

ext ent  t o whi ch I  j oi n t hat  por t i on of  Just i ce Pr osser ' s 

di ssent .   I  depar t  f r om t he por t i on of  t he di ssent  t hat  i nf er s  

t he maj or i t y opi ni on has concl uded t hat  t he r ecor ds must  be 

di scl osed r egar dl ess of  t he at t or ney- cl i ent  pr i v i l ege.   I  

di ssent  f r om any such i nf er ence i n t he maj or i t y opi ni on.  

¶132 Juneau Count y has not  r el i ed on Wi s.  St at .  § 905. 03,  

t he st at ut e r egar di ng l awyer - c l i ent  pr i v i l ege,  i n i t s ar gument s 

bef or e t hi s cour t .   The maj or i t y r ecogni zes t he pot ent i al  

l i mi t at i on of  t he opi ni on' s appl i cat i on because t he Count y 

f ai l ed t o di scuss at t or ney- cl i ent  pr i v i l ege.   Whi l e t he maj or i t y  

opi ni on makes some br oad st at ement s r egar di ng an at t or ney- cl i ent  

r el at i onshi p bei ng cr eat ed bet ween t he l aw f i r m and t he Count y,  

i t  does so not i ng t hat  t he Count y f ai l ed t o ar gue t hat  t he 

at t or ney- cl i ent  pr i v i l ege pr ot ect s i t  f r om di scl osur e.   I n 

shor t ,  t he maj or i t y opi ni on does not  deci de whet her  t he 

at t or ney- cl i ent  pr i v i l ege may bar  pr oduct i on of  t hese document s.   

Thus,  t he maj or i t y opi ni on coul d have l i mi t ed usef ul ness as i t  

does not  addr ess a scenar i o wher e at t or ney- cl i ent  pr i v i l ege i s  

at  i ssue.  

¶133 The Count y coul d have ar gued t hat  t he at t or ney- cl i ent  

pr i v i l ege bar s access t o t hese bi l l i ng r ecor ds,  and t he maj or i t y 

r ecogni zes t hat  t hi s case i s deci ded wi t hout  consi der at i on of  

t hat  i ssue.   I n f act ,  t he maj or i t y st at es:  " Our  r ul i ng i n t he 
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pr esent  case does not  al t er  t he r ul es gover ni ng conf i dent i al i t y ,  

at t or ney- cl i ent  pr i v i l ege or  l awyer s '  wor k pr oduct ,  or  any ot her  

r ul es pr ot ect i ng agai nst  di scl osur e.   No i ssue has been r ai sed 

wi t h r egar d t o t hese r ul es.   We t her ef or e do not  deci de whi ch 

cour t ——t he ci r cui t  cour t  or  t he cour t  of  appeal s——r eached t he 

cor r ect  r esul t  r egar di ng r edact i on of  t he i nvoi ces. "   Maj or i t y  

op. ,  ¶15.   Hence,  t he maj or i t y opi ni on i s l i mi t ed i nsof ar  as i t  

does not  addr ess ( because i t  was not  ar gued,  br i ef ed,  or  

deci ded)  di scl osur e of  document s wher e t he at t or ney- cl i ent  

pr i v i l ege i s an i ssue.  

¶134 For  t he f or egoi ng r eason I  wr i t e separ at el y t o c l ar i f y 

my posi t i on r egar di ng Sect i on I I I  of  Just i ce Pr osser ' s di ssent .  

¶135 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns t hi s di ssent .  
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